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LIABILITY SUITS AGAINST GUN MANUFACTURERS, DEALERS
& OWNERS

Through the direct representation of gun violence victims and assistance to litigating attorneys, the Legal
Action Project is involved in anumber of suits seeking to make gun manufacturers, dealers and owners
legally accountable for their irresp onsible conduct.

INDIVIDUAL LAWSUITS
CONCERNING NEGLIGENT GUN DISTRIBUTION

Williams v. Beemiller, Inc. et al., No. 12005-7056 (N.Y. S. Ct., Erie County)

On July 28, 2005, the Brady Center filed a lawsuit on behalf of Daniel Williams, who was 16 when he
was shot in the stomach and severely wounded as he played basketball on August 16, 2003 at his home
in Buffalo, New York. The suit seeks to recover damages from the gun companies who negligently
enabled known gang member, Cornell Caldwell, to obtain the gun and shoot Williams.

Caldwell obtained one of the hundreds of guns trafficked to Buffalo from Ohio by notorious gunrunner
James Nigel Bostic. The Buffalo News reported that between May and October 2000, Bostic purchased
at least 250 guns from gun dealer Charlie Brown, and other gun sellers, at gun shows in Dayton, Ohio.
Bostic traveled to Ohio, which, unlike New York, does not require a license to purchase a gun or
impose a waiting period, to buy mainly Hi-Point Saturday Night Special handguns for under $100 a
piece, then sold them for two to three times the price on the streets of Buffalo.

The suit alleges that gun dealer Charlie Brown was negligent in selling Bostic and his straw purchasers
190 Saturday Night Special handguns. It also alleges that Bostic and his girlfriend, Kimberly Upshaw,
purchased guns from Brown on five occasions, including a purchase of 87 handguns, one of which was
the handgun used to shoot and injure Williams. The suit alleges as well that Bostic sometimes used
girlfriends to purchase guns for him in order to avoid being the purchaser of record, however, Bostic
selected the guns and paid for them in cash.

Brown, the President of MKS Supply, and sole distributor of Hi-Point firearms, completed the sales of
190 handguns to Bostic and his straw purchaser even when it should have been obvious that the guns
were headed for the streets. This is not the only time Brown has made sales to traffickers - in addition
to the guns recovered in Buffalo, 630 guns sold by Brown were recovered in connection with crime in
New York City, and a semiautomatic rifle sold by Brown was used in the 1999 Columbine High school
massacre.

The lawsuit includes claims against Brown, MKS Supply, Bostic, Upshaw, and Hi-Point, the maker of
the gun used to shoot Williams, for negligence and helping to create a public nuisance.
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Despite Brown's record, the U.S. Department of Justice did not file any charges against him and ATF
has not revoked his license. Weak federal laws make it extremely difficult for ATF to take action
against negligent gun dealers. Hi-Point continued to supply Brown with Saturday Night Specials.

Williams was shot as he prepared to enter his junior year at McKinley High School where he was a
good student and star point guard on the basketball team. As Williams picked up a basketball, a red
Volkswagen Jetta drove up to him while the front-seat passenger stuck a gun out the driver's window
and fired it at Williams, shooting him in the stomach. The shooter's car fled the scene, but police
apprehended the shooter, Cornell Caldwell, with a Hi-Point 9mm semi-automatic pistol. Caldwell shot
Williams mistakenly thinking he was a rival gang member.

The carnage wrought by Bostic's trafficking ring was the subject of a four-part series in the Buffalo
News, "The Damage Done," in June 2005. The series exposed the deadly role that gun trafficking and
the gun industry play in supplying firearms to dangerous criminals and focused on the scores of guns
supplied by Brown and other Ohio gun dealers to Bostic.

On November 29, 2005, Beemiller, MKS and Charles Brown removed the case to federal court.
Plaintiffs moved for remand on December 23, 2005, and on September 21, 2006, the court remanded
the case back to state court. The court also directed Plaintiffs be awarded attorney fees for
Defendants’ “spurious” removal. Defendants have appealed the ruling to the Second Circuit Court of
Appeals and the Brady Center continues to fight to have the case returned to state court so Plaintiffs
can begin the discovery process.

Williams is represented by attorneys with the Brady Center to Prevent Gun Violence and Terrence M.
Connors of the Buffalo law firm of Connors & Vilardo, LLP.

Hernandezv. Kahr Arms, Inc., No. 021747C (Worcester, Massachusetts Superior Court)

On December 24, 1999, Danny Guzman, an innocent bystander, was shot and killed in front of a
nightclub in Worcester, Massachusetts. Six days later, police recovered a 9-mm Kahr Arms handgun
without a serial number behind an apartment building, near where Mr. Guzman was shot. The loaded
gun had been found by a four-year-old child who lives in the building. Ballistics tests determined that
the gun was the one that had been used to kill Mr. Guzman.

Later investigation revealed that the gun was one of several stolen from Kahr Arms by Kahr employees
with criminal records. One of the employees, Mark Cronin, had been hired by Kahr to work in its
Worcester manufacturing facility, despite the fact that he had a history of drug addiction, theft to
support that addiction, alcohol abuse, and violence, including several assault and battery charges. Police
determined that Cronin had stolen guns from Kahr even before the weapons had serial numbers
stamped on them, and resold them to criminals in exchange for money and drugs. In March 2000, police
arrested Cronin, who pled guilty to the gun thefts.

The Legal Action Project is serving as co-counsel for Danny’s family in this lawsuit, which alleges that
Kahr was negligent and created a public and private nuisance because of Kahr’s complete failure to
screen its employees or secure its facility to prevent repeated thefts of unmarked guns. The case has
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exposed the lack of security, record keeping and other reasonable safeguards at Kahr Arms. The gun
manufacturer conducted no criminal or general background checks on employees, despite the fact that
Cronin’s criminal history could have been easily uncovered from public court records. Nor did the
company test prospective or existing employees for drugs. Kahr Arms had no metal detectors, x-ray
machines, security cameras or other similar devices to monitor the facility or determine if employees
were stealing, nor did they check employees at the end of their shifts. The company did not even have
security guards.

Furthermore, Kahr Arms had no inventory tracking system to determine when weapons or parts were
missing. From February 1998 to February 1999, approximately 16 shipments from Kahr Arms to legal
buyers did not arrive at their destinations, nor were those weapons ever located. After an inventory
tracking system was implemented, weapons were found to be missing from the facility when the
inventory indicated they were still present. Worcester Police Captain Paul F. Campbell classified the
record keeping at the facility as so “shoddy” that it was possible to remove weapons without
detection.

Kahr Arms’ CEO is Kook Jin Moon, son of the Reverend Sun Myung Moon, leader of the Unification
Church. The suit also names the corporate parents and affiliates of Kahr and others involved in the
theft of the gun and the shooting of Danny Guzman. This includes Kahr Arms employee Mark Cronin,
a man with a criminal record who stole the gun from Kahr Arms’s manufacturing facility and sold it to
Robert Jachimczyk in exchange for drugs. The suit also names Jachimezyk, who plaintiffs believe
transferred the gun to Edwin Novas, who is also named in the suit for shooting and killing Danny
Guzman.

The complaint was filed on August 15, 2002. Motions to dismiss were then filed by each of the
defendants. The plaintiffs filed their opposition, with the Brady Center’s assistance, on February 12,
2003. On April 7, 2003, the court denied the motions to dismiss, allowing plaintiffs’ claims for
negligence and public nuisance to go forward. The ruling sends a clear signal to gun makers that they
will pay the consequences if they run their manufacturing plants in a negligent and reckless manner.

The case proceeded to discovery and trial was set for January 2006. Defendants then filed a motion to
dismiss the case on November 3, 2005. Defendants argued that the new “Protection of Lawful
Commerce in Arms Act” requires the case to be thrown out. Plaintiffs filed a response opposing the
motion, arguing that the legislation does not apply and the case should be allowed to move forward.
On February 9, 2006, the Department of Justice filed a motion to intervene, arguing that the legislation
is constitutional. Before a hearing on the motions could be held on March 27, 2006, the parties
requested a continuance, and the hearing has been postponed until April 2008.

The plaintiffs are also represented by Hector E. Pifieiro, Esq. and Robert H. Beadel, Esq. of Worcester,
Massachusetts.
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IMPORTANT PAST CASES ON NEGLIGENT GUN DISTRIBUTION

Conrad Johnson,et al. v. BullOsEye Shooter Supply, et al. (Superior Court of the State Of
Washington, Pierce County)

On behalf of the families of several victims of the D.C. area sniper, on January 16, 2003, the Legal
Action Project filed a civil lawsuit against the snipers, the gun dealer that supplied one of the guns used
by the snipers, and the gun manufacturer who made the gun. The case resulted in a $2.5 million
settlement for the plaintiffs. The settlement was a major breakthrough, representing the first time a gun
manufacturer paid damages for negligence leading to criminal gun violence.

John Allen Muhammad and John Lee Malvo were convicted in connection with a series of sniper
shootings using a Bushmaster XM-15 E2S .223 caliber semi-automatic assault rifle in the fall of 2002.
Muhammad and Malvo obtained the Bushmaster assault rifle through the gross negligence of gun dealer
Bull’s Eye Shooter Supply and gun manufacturer Bushmaster Firearms. Bull’s Eye ran its gun store in
such a grossly negligent manner that scores of its guns routinely “disappeared” from its store and it
kept such shoddy records that it could not even account for the Bushmaster assault rifle used in the
sniper shootings when asked by federal agents for records of sale for the weapon. At least 238 guns
“disappeared” from Bull’s Eye over just three years.

Bushmaster deliberately continued to utilize Bull’s Eye as a Bushmaster gun dealer and supplied it
with as many guns as Bull’s Eye wanted, despite years of audits by the Bureau of Alcohol, Tobacco
and Firearms showing that Bull’s Eye had dozens of missing guns. If Bull’s Eye and Bushmaster had
acted responsibly in the sale of their guns, Muhammad and Malvo would not have been able to obtain
the assault rifle they needed to carry out their shootings, as they were prohibited purchasers under
federal law. This suit sought damages for the injuries caused by the gun industry’s negligence and the
public nuisance their negligence created as well as the intentional acts of Muhammad and Malvo.

This suit had two main claims. Claims of negligence were asserted against the gun industry defendants —
Bull’s Eye Shooter Supply for its grossly negligent sales practices that allowed dozens of guns to
“disappear” from its store and Bushmaster for deliberately using such an irresponsible dealer to sell its
assault weapons. This claim is based on the common law of negligence that requires all persons and
companies to act reasonably and responsibly in the conduct of their affairs. Also named were the
individuals who own Bull’s Eye (Brian D. Borgelt and Charles N. Carr) and currently unknown “John
Doe” distributor(s) that may have distributed the Bushmaster assault rifle used in the sniper shootings.

The second legal claim was that the actions of Bull’s Eye, Bushmaster and the other gun industry
defendants created a public nuisance. The suit alleges that the gun industry defendants created a public
nuisance by distributing and selling guns in such a grossly negligent manner that dozens of guns
routinely “disappear” from Bull’s Eye retail store, to be used by violent criminals like Muhammad and
Malvo to terrorize the public.
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The plaintiffs include the families of sniper victims Conrad Johnson, James L. “Sonny” Buchanan, Jr.,
Hong Im Ballenger, Premkumar Walekar, Sarah Ramos and Linda Franklin, as well as two victims who
survived the shooting, Rupinder “Benny” Oberoi and 13-year old Iran Brown.

In addition to seeking compensation for the sniper victims’ families, this suit sought to make it costly
for reckless gun dealers and manufacturers to continue to do “business as usual” when scores of guns
routinely “disappear” from a store like Bull’s Eye into the hands of criminals like Muhammad and
Malvo. While Muhammad and Malvo were caught and convicted, Bull’s Eye and Bushmaster
continued to sell guns in the same irresponsible manner as before the sniper shootings. The plaintiffs
not only sought monetary damages, but also asked the court to order that Bull’s Eye and Bushmaster
abate the public nuisance they have created by acting responsibly in their sales of guns.

Both Bushmaster and Bull’s Eye moved to dismiss plaintiffs’ case, arguing that they are immune from
responsibility for supplying guns to criminals. The Legal Action Project responded to these motions,
and on June 27, 2003, the court denied both motions to dismiss. In ruling that plaintiffs’ case should
proceed to trial, the court specifically noted that “[t]he facts in the present case indicate that a high
degree of risk of harm to plaintiffs was created by Bull's Eye Shooter Supply's allegedly reckless or
incompetent conduct in distributing firearms.”

Bushmaster then filed a Motion to Reconsider the court’s ruling on July 7, 2003. The court also denied
this motion on August 11, 2003. Bushmaster then filed a Motion for Discretionary Review with the
appeals court. The Center filed an opposition to this on August 26, 2003. On October 3, 2003, the
Commissioner of the appeals court denied this motion. Bushmaster failed to appeal this denial,
essentially conceding that the case should proceed to trial.

Discovery in the case continued and a trial date was set for April 4, 2005. On September 8, 2004,
Bushmaster and Bull’s Eye entered into a mediation session. The negotiations resulted in Bull’s Eye
agreeing to pay $2 million and Bushmaster agreeing to pay the balance of its $1 million insurance
policy, $568,000, in damages to the families. Bushmaster will also educate its dealers on safer business
practices. The settlement is the first time a gun manufacturer has ever paid damages for negligence
leading to criminal violence, and the largest settlement by a gun dealer ever.

It was reported that since the lawsuit, Bull’s Eye has instituted 14 new security measures as well as
training new staff.

The Legal Action Project of the Brady Center to Prevent Gun Violence served as co-counsel in the case
with the renowned Washington State law firm Luvera, Barnett, Brindley, Beninger & Cunningham.

Lemongelloand McGuire v. Will Jewelry and Loan, Sturm Ruger & Co., JamesGray, Tammi
Lea Songer, The Estate of ShuntezEverett, Circuit Court of Kanawha County, Charleston, West
Virginia

A lawsuit was filed on November 14, 2002, on behalf of two New Jersey law enforcement officers who
were shot and seriously wounded while on duty. The officers were shot with a Sturm Ruger 9 mm
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semi-automatic pistol that was originally sold by a gun dealer to a gun trafficker in a straw purchase
and multiple sale. Although law enforcement has informed Sturm Ruger and others in the gun industry
for years that criminals and gun traffickers commonly obtain guns through multiple sales and straw
purchases, both Sturm Ruger and the gun dealer have continued to utilize these dangerous business
practices, and have profited from guns funneled into criminal hands, such as the gun utilized in this
case. The case resulted in a $1 million settlement for the plaintiffs. The settlement is the first time a
gun seller has paid damages for its role in facilitating gun trafficking to criminals. The gun dealer also
implemented a one-handgun-a-month rule in its shop to prevent future problems as a result of the
lawsuit.

On January 12, 2001, Orange, New Jersey police officers were operating an undercover surveillance
operation at a gas station that had been robbed repeatedly in recent months. A career criminal by the
name of Shuntez Everett acted suspiciously as he walked up to the gas station, then turned away.
Police Detective David Lemongello approached Everett a few blocks away to question him and Everett
turned toward him and opened fire. Lemongello was hit in the chest and left arm and Everett fled. Other
officers, including Kenneth McGuire, found Everett hiding beneath bushes in a nearby back yard.
Everett began shooting again and McGuire was hit in the right abdomen and leg. McGuire and two
other officers fired back and killed Everett.

Both McGuire and Lemongello survived but suffered serious, debilitating injuries.

Everett had been wanted for attempted murder and was previously arrested seven times for various
charges including a weapons-related charge and conviction, so he could not have legally purchased a
gun. However, he was able to obtain a gun through the underground market, specifically through the
negligence of these defendants.

Gun trafficker James Gray traveled from New Jersey to West Virginia in order to purchase guns to be
trafficked. On July 20, 2000, he and a local female companion, Tammi Lea Songer, visited Will Jewelry
and Loan (“Will”), a pawnshop in South Charleston, West Virginia, and purchased one gun. Songer
acted as a “straw purchaser” and bought the gun for Gray, as Gray was prohibited from legally
purchasing guns as an out-of-state resident and a three-time convicted felon.

Gray and Songer returned to Will’s seventeen days later and purchased twelve more guns, which Songer
bought and paid for with thousands of dollars in cash. Gray picked out guns for Songer to buy in full
view of Will’s personnel — a clear signal that the twelve gun cash purchase was an illegal straw
purchase. Gray paid Songer a bonus for acting as an illegal straw purchaser. One of the straw-
purchased guns was the Sturm Ruger pistol later used to shoot Officers McGuire and Lemongello.
Although Will’s personnel suspected that the gun purchases were illegal straw sales, they nonetheless
completed the transaction. After the sale was completed and Will’s cash profit was ensured, Will’s
then contacted the Bureau of Alcohol, Tobacco and firearms, (“ATF”) to report the suspicious sales.
The ATF then contacted Songer, who agreed to assist the ATF in a sting operation that resulted in the
capture of gun trafficker Gray. Although ATF was able to conduct a sting and arrest Gray, in the one
and a half weeks it took ATF to set up its sting, Gray trafficked the 9 mm Sturm Ruger gun. The gun
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ultimately ended up in the New Jersey underground market in the hands of criminal Shuntez Everett,
and was used to shoot Officers McGuire and Lemongello.

The legal theory behind the suit was that Will’s, the gun dealer, acted negligently in failing to detect and
prevent suspect sales, including straw purchases and multiple sales. Will’s does not train its personnel
to detect straw purchases or other high risk sales, and allows sales to be made in dubious situations
such as suspected straw purchases, multiple sales and high-risk sales paid for with large quantities of
cash. Sturm Ruger also acted negligently in not monitoring, training or preventing its distributors and
dealers from engaging in straw purchases and multiple sales. As Sturm Ruger makes a profit from every
straw sale, multiple sale and high-risk sale that is completed, Sturm Ruger does not require its
distributors and dealers to screen for and refuse to engage in suspicious sales. Songer and Gray enabled
Everett to be supplied with the means to injure Officers McGuire and Lemongello through their
purchase and trafficking of the gun. The gun would not have been on the streets, nor in the shooter’s
hands, but for the negligence of the defendants. These sales practices also created a public nuisance
which endangered the public and caused the arming of a felon prohibited from possessing guns, and the
shooting of Officers McGuire and Lemongello.

Sturm Ruger and Will each filed motions to dismiss the case. The Legal Action Project drafted
plaintiffs’ opposition to these motions and represented the plaintiffs at the hearing on March 19, 2003.
In a ruling from the bench, Judge Irene Berger denied both motions to dismiss, upholding the legal
sufficiency of each of the officers' claims against the pawnshop and Sturm Ruger. In her ruling delivered
in open court, Judge Berger emphasized that guns are particularly dangerous products and that it is
reasonable to place the burden on gun manufacturers and sellers to reduce the risk of sales into the
illegal market. See Lemongello, et al. v. Will et al., 2003 WL 21488208 (W.Va. Cir. Ct. June 19, 2003).

Songer, the straw purchaser, was deposed and admitted that she made the purchases for a criminal gun
trafficker, as plaintiffs alleged. She also testified that she was high on drugs when she made the
purchases and that it would have been obvious to anyone waiting on her. If Will's employees had
asked Songer any of the gun industry's recommended questions about her purchases, she would not
have been able to answer them competently. The industry does not require dealers to ask such
questions and Will's failed to do so. Portions of the deposition transcript are on file with the court as
part of the agreed motion to dismiss Songer as a defendant. She was dismissed on January 29, 2004.

Employees of Will Jewelry & Loan were also deposed by Brady Center attorneys. The employees
admitted that Songer’s purchase was suspicious and they should not have sold the guns to her because
the circumstances of the sale made it likely that the guns were to be used illegally.

Shortly after their depositions, Will Jewelry & Loan made an offer to settle the case against them. In a
landmark achievement, on June 23, 2004, the trial court approved payment of $1 million from Will to
plaintiffs in exchange for Will being dismissed from the case. This settlement is the first time a gun
seller has paid damages for its role in facilitating gun trafficking to criminals. Will has also implemented
a one-handgun-a-month rule in its shop to prevent future problems as a result of the lawsuit.
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On July 8, 2004, Sturm Ruger filed a motion for summary judgment, again asking the court to dismiss
plaintiffs’ case against it. Brady Center attorneys drafted a response and argued the case at a hearing
on September 30, 2004, however, Judge Irene Berger granted Sturm Ruger’s motion for summary
judgment.

Officers McGuire and Lemongello were represented by the Legal Action Project and prominent West
Virginia attorney, Scott Segal of the Segal Law Firm in Charleston.

Jefferson v. Amadeo Rosg, S.A. (Court of Common Pleas of Philadelphia County)

On April 18, 2001, the Legal Action Project filed suit on behalf of Tennille Jefferson, the mother of a
seven-year-old boy killed by another child with a gin. The suit charged that this tragic shooting occurred
because the gun was negligently distributed and sold through an irresponsible gun dealer to an illegal drug
user and gun trafficker.

On April 19, 1999, Nafis Jefferson was playing near his home in South Philadelphia. Other children
playing along the same street found a gun lying under an abandoned car. The gun was a .44 caliber
revolver, Rossi model 720. One of the children picked up the gun and fired it. The bullet struck Nafis in
the head, and he died approximately six hours later at the hospital.

The complaint, filed on April 18, 2001, includes claims under the law of negligent distribution and public
nuisance. The defendants include Rossi, Taurus, Interarms, Sauers Trading, and Perry Bruce. The suit
alleges that this shooting occurred because the Rossi revolver was negligently distributed through an
irresponsible gun dealer to an illegal gun trafficker. The dealer does business in Williamsport, PA, under
thename Sauers Trading. At thetime Sauers Trading sold this gun, Williamsport was a center for illegal
gun trafficking and in particular a source of guns for criminal use in Philadelphia. The Rossi revolver was
one of at least ten guns that Sauers Trading sold to Perry Bruce, an illegal druguser engaging in an illegal
gun trafficking business supp lying weap ons to convicted criminals, drugusers and dealers, and others with
criminal intent who could not purchase guns legally or did not want to do so in order to avoid apaper trail
connectingthem to the gin.

Sauers Trading knew or should have known, based on the circumstances of the sale, that trafficker Perry
Bruce was not buying these guns for his personal use and was illegally trafficking them to others. Several
months after buying the Rossi revolver and illegally re-sellingit or tradingit for drugs, Bruce was armrested
for violating federal gun laws, and he was eventually sentenced to 46 months imprisonment for illegally
trafficking guns including the Rossirevolver. Guns trafficked by Bruce have been recovered after being
used in crimes. Neither Rossinor the wholesale distributor of the gun, Interarms, took any of the
reasonable and responsible steps they could have taken to keep the gun from flowingto the illegal market,
illegal gun traffickers, and illegal gun users.

In May 2001, the defendants removed the case to the Eastern District of Pennsylvania federal court. In
June 2001, Jefferson filed a motion to remand the case back to state court. In a victory for Jefferson, in
January 2002, the Eastem District of Pennsylvania remanded the case back to the state court in
Philadelphia for trial. Defendants then filed preliminary objections to plantiffs’ complaint, the
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PennsyIvania equivalent of a motion to dismiss. Defendants’ motions to strike plaintiffs’ claims were
denied and plaintiffs were allowed to move forward with their case.

An amended comp laint was filed on May 3, 2002. Legacy Sports then filed a motion for summary
judgment. On May 16, 2003, the court denied Legacy Sport’s motion.

During discovery the Brady Center deposed corporate representatives of Taurus and Interarms as well
as the gun trafficker, Perry Bruce. Discovery ended in October 2003. Defendants Sauers and Interarms
filed for summary judgment in November and December 2003. The Brady Center assisted in drafting
responses for Jefferson. On January 29, 2004, Philadelphia Judge Nitza Quinones Alejandro rejected
both motions for summary judgment, clearing the case for trial on July 16. On June 15, 2004, Taurus,
Interarms and Legacy Sports were voluntarily dismissed from the case, and the trial date was postponed
as Sauers Trading entered into settlement negotiations with p laintiff.

On August 20, 2004, the court approved a settlement between the parties. Sauers agreed topay a
confidential amount to Jefferson in exchange for being dismissed from the case. The Philadelphia Inquirer
reported asettlement figure of $850,000. The settlement will have nationwide implications for gun
dealers who sell to straw buyers — transactions which occur everyday in gun shops around the country.

The Legal Action Project represented the plaintiff, Tennille Jefferson, with co-counsel M artk LeWinter of
thelaw firm of Anapol, Schwartz, Weiss, Cohan, Feldman and Smalley P.C.

Arnold v. American Security et al., No. 3118 (Court of Common Pleas of Philadelphia County)

On July 28, 2005, the Brady Center filed a lawsuit on behalf of the family of Faheem Thomas-Childs, a
10 year-old Philadelphia boy who was shot and killed as he walked through the gates of his elementary
school. The suit sought to recover damages from the gun companies who negligently supplied firearms
to gang members who shot Faheem with a Ruger handgun.

On the morning of February 11, 2004, Faheem was walking to Thomas M. Peirce Elementary School,
at 2300 W. Cambria Street in Philadelphia, where he attended third-grade, when a gun battle broke out
between gangs. As bullets flew around them, students ran screaming to the school. A crossing guard
who tried to herd the children was shot in the foot and Faheem was shot in the face. He was able to
speak to police, but then lost consciousness. After remaining on life support for five days, he died on
February 16, 2004.

The suit alleges that American Gun and Lock (f/k/a Fishtown Lock and Gun), of Girard Avenue in
Philadelphia, negligently sold the murder weapon in a straw sale to gang members. A criminal, who was
not permitted to buy guns, accompanied the straw purchaser to the store, picked out the gun, and
supplied the money to the straw purchaser who did the paperwork for the transaction. The store's
clerk even charged a "handling fee" for the straw purchase, which the criminal paid. American Gun had
sold guns to several other gun traffickers over the years.
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The suit charges that American Gun negligently sold the handgun to a straw purchaser, and that the
dealer has helped to create a public nuisance in Philadelphia through its reckless sales practices.
American Gun has since gone out of business and has not responded to the Complaint against it.

The lawsuit also included claims against Sturm Ruger, the manufacturer of the gun who continued to
supply American Gun without any reasonable conditions, even after the store had supplied other
traffickers. Sturm Ruger does not require its dealers to follow industry guidelines for preventing straw
sales.

On January 9, 2006, Sturm Ruger filed a motion asking the court to dismiss the case against it under the
federal shield law, the “Protection of Lawful Commerce in Arms Act.” Plaintiffs filed a response
opposing the motion, arguing that the legislation does not apply and is unconstitutional, and the case
should be allowed to move forward. On February 28, 2006, the U.S. Department of Justice filed a
motion to intervene, arguing that the legislation is constitutional. On March 1, 2006, a hearing on the
motions was held before Judge Jacqueline Allen of the Philadelphia Court of Common Pleas. Jonathan
Lowy of the Brady Center argued on behalf of the plaintiffs.

On June 23, 2006, Judge Allen denied Sturm Ruger’s motion to dismiss and ordered discovery to
proceed. Ruger appealed Judge Allen’s ruling to the Superior Court, which denied Ruger’s request on
September 22, 2006. The ruling allowed Plaintiffs to begin to prepare for trial, despite passage of the
Commerce in Arms Act.

In March 2007 the case ended in a settlement between the parties.

Faheem's family was represented by attorneys with the Brady Center to Prevent Gun Violence and by
the Philadelphia firm Anapol, Schwartz, Weiss, Cohan, Feldman and Smalley.

Oliver v. Lou's Loans, et al., No. 1836, (Court of Common Pleas of Philadelphia County)

On July 20, 2005, the Brady Center filed a lawsuit on behalf of the family of Anthony Oliver, Jr.,
against the gun companies that negligently supplied the illegal market with the gun used to kill him.

Anthony was 14 years old when he was unintentionally shot and killed by his friend, Quamere
Durham, on July 23, 2004, in Philadelphia. Quamere, a 14 year old who should never have had access
to a gun, was showing a .25 caliber Phoenix Arms semiautomatic handgun to his friends when,
mistakenly thinking the safety was on, he pulled the trigger and shot Anthony in the stomach. After
the children called 911 and tried to staunch Anthony's bleeding with paper towels and toilet paper,
Anthony died that night at the hospital.

The suit alleges that Lou's Loan of Upper Darby, Pennsylvania, the top supplier of crime guns in
Pennsylvania, negligently sold guns to a gun trafficker, one of which was used in the shooting. Lou s
Loan, as well as Phoenix Arms, the maker of the "Saturday Night Special" handgun used to kill Oliver,
negligently enabled Durham to obtain the gun. The suit also alleges that the defendants helped to create
a public nuisance in Philadelphia through their reckless sales practices.
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The handgun was one of multiple guns that Lou's Loan sold to a gun trafficker who was illegally re-
selling or trading the guns. Lou's Loan sold the Phoenix Arms handgun just seven months before
Anthony's shooting.

Lou's has been a frequent supplier of weapons to traffickers, straw purchasers, and even convicted
felons. Press accounts have continually noted that Lou's is one of the nation's most prolific suppliers of
guns traced to crime. In 2003, Lou's Loan sold 178 guns traced to crime. That year, less than 1% of the
more than 3000 dealers in Pennsylvania sold even one gun traced to crime. From 1996 to 2000, Lou's
Loan sold 441 guns traced to crime, ranking it the number one gun dealer in Pennsylvania for numbers
of guns sold traced to crime, and 43rd in the nation.

Phoenix Arms, the manufacturer of the gun, continued to supply Lou's Loan even after repeated public
disclosures of Lou's record of supplying crime guns.

On September 6, 2005, Lou’s Loans asked the court to dismiss Oliver’s Complaint against it. Brady
Center attorneys drafted a response to the motion, explaining to the Court that Oliver’s claims against
Lou’s were valid. The Court agreed, denying Lou’s request on October 6, 2005, and ordering Lou’s to
file an Answer to the Complaint.

On December 16, 2005, Lou’s Loans again asked the court to dismiss the Complaint against it, this
time under the federal shield law, the “Protection of Lawful Commerce in Arms Act.” Defendant
Phoenix Arms joined in the motion. Plaintiffs filed a response opposing the motion, arguing that the
legislation does not apply and is unconstitutional, and the case should be allowed to move forward. On
February 28, 2006, the Department of Justice filed a motion to intervene, arguing that the legislation is
constitutional. On March 1, 2006, a hearing on the motions was held before Judge Jacqueline Allen of
the Philadelphia Court of Common Pleas. Jonathan Lowy of the Brady Center argued on behalf of the
plaintiffs.

On June 23, 2006, Judge Allen denied Lou’s Loans and Phoenix Arms motions to dismiss and ordered
discovery to proceed. Defendants appealed Judge Allen’s ruling to the Superior Court, which denied
their request on September 22, 2006. The ruling allowed Plaintiffs to prepare for trial, despite passage
of the Commerce in Arms Act.

In March 2007, the parties reached a settlement agreement. Lou’s Loans and its attorney attempted to
undo enforcement of the settlement, further prolonging resolution of the case for Plaintiffs. Finally, in

January 2008, the case settled on its original terms.

Anthony’s family was represented by attorneys with the Brady Center to Prevent Gun Violence and
Mark J. LeWinter, Esq. of Anapol, Schwartz, Weiss, Cohan, Feldman, and Smalley.

Tucker v. Cary Jewelry & Pawn, et al, (Wake County Superior Court, North Carolina)

On October 17, 2005, the Brady Center filed a lawsuit on behalf of the widow of a Wake County,
North Carolina Sherift’s Investigator, charging that a gun shop’s negligence helped arm his killer.
Investigator Mark Tucker was shot in the face with a shotgun and killed on February 12, 2004, by
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Matthew Grant, a convicted felon. The suit includes claims against the shooter and Cary Jewelry &
Pawn, who supplied Grant’s friend, Van McQueen, with the 12-gauge Mossberg shotgun McQueen
used to kill Tucker. The suit claims that Cary Jewelry & Pawn negligently and illegally sold the murder
weapon to McQueen.

Three months before the shooting, McQueen and Grant went to Cary Jewelry & Pawn to buy a
firearm. Since Grant was a felon prohibited from buying guns, he offered McQueen a beer in return for
McQueen purchasing a firearm as a straw buyer for Grant. McQueen is mentally deficient and was
obviously intoxicated, and at first the shop’s clerk refused to sell him a gun. Three days later,
McQueen returned to the pawn shop with Grant, again wanting to buy a firearm. Even though his
home address was a local homeless shelter, and yet McQueen had $120 in cash to buy the weapon, the
very same clerk completed the all-cash sale. McQueen then transferred the shotgun to Grant, who used
it to shoot Tucker in the face, killing him.

Grant was arrested, convicted of first-degree murder and sentenced to life in prison for murder. Tucker
was a 28-year police veteran and left behind a wife, Patricia, and two sons.

On February 6, 2006, Cary Jewelry filed a response to the Complaint. The case moved into discovery
and the Brady Center took the deposition of the straw purchaser, Van McQueen, on September 26,
2006. Before trial, which was set for May 7, 2007, the parties reached a settlement. The owner of the
gunshop, who has since stopped selling firearms, agreed that if he or his family ever sold firearms again,
that they would take steps to prevent firearms from being sold to straw purchasers.

Patricia Tucker was represented by the Brady Center and by E. Spencer Parris of the Jones Martin
Parris & Tessener Law Offices.

Anderson v. Brya ArmsCorp., No. 00-L-007476 (Circuit Court, Cook County, Illinois)

On June 29, 2000, almost one year after white supremacist Benjamin Nathaniel Smith’s three-day
shooting rampage in which he targeted racial and religious minorities in Illinois and Indiana, the Legal
Action Project announced the filing of a civil lawsuit on behalf of victims of the Smith shootings. The
Legal Action Project filed the lawsuit on behalf of Reverend Stephen Anderson, Steven Kuo and Hillel
Goldstein, who were all injured in the shootings, and Mrs. Ricky Byrdsong, widow of Ricky
Brydsong, Ricky Byrdsong’s children and the family of Won-Joon Yoon. Both Ricky Byrdsong and
Won-Joon Yoon were fatally wounded. The plaintiffs brought claims of negligence and creating a
public nuisance against the parties that armed Smith, including gun manufacturer Bryco Arms, an
Illinois gun shop, and a gun trafficker.

On the weekend of July 4, 1999, the nation witnessed a horrible rampage of hate-motivated gun
violence. Over the course of three days, Benjamin Nathaniel Smith drove across Illinois and Indiana,
randomly targeting African-Americans, Asian-Americans and Jews. From Chicago to Skokie, to
Springfield to Decatur, to Urbana to Bloomington — he left two dead and nine wounded in three days of
shooting.
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Smith, a follower of the white supremacist World Church of the Creator, attempted to purchase guns
from a federally licensed gun dealer in Peoria Heights, Illinois in June 1999. Smith was turned down
when a background check turned up an outstanding domestic violence restraining order against Smith,
making him a prohibited purchaser. Smith then turned to classified ads in a local paper, where he saw
Donald Fiessinger’s ads for guns for sale from his home. Feissinger would routinely buy handguns —
usually cheap “Saturday Night Specials,” popular with criminals due to their relatively small size and
low cost — from the Old Prairie Trading Post in Pekin, Illinois, and then re-sell them. Over a two-year
period, Old Prairie sold 72 guns to Fiessinger, yet the gun store never questioned whether or not these
weapons — which have little collector’s value — were for his personal use. Smith purchased two
handguns from Fiessinger — including a Bryco .380 — with no questions asked. He then commenced his
shooting spree.

The case against Bryco Arms Corp. was based on Bryco’s intentional and reckless sales and
distribution practices. Bryco manufactures and sells guns, such as a gun used by Smith in his shooting
spree, without taking reasonable steps to ensure that its guns are not diverted to prohibited purchasers.
Bryco has long known of the grave and highly foreseeable risks posed when handguns are sold without
reasonable measures to keep them out of the hands of prohibited purchasers and those willing to sell
them guns. Bryco also knows or should know that its gun distribution methods result in the frequent
diversion of guns to prohibited purchasers, yet it has not taken reasonable actions to prevent this

Bryco Arms moved to dismiss on October 11, 2000. Old Prairie Trading Post also moved to dismiss
on October 26, 2000, asserting that it cannot be held liable for a lawful sale of a handgun. On April 10,
2002, the court ruled that the case should not be dismissed, allowing a claim for creating a public
nuisance to go forward against all defendants and a claim for negligence to continue against the dealer.

On October 19, 2000, the gun dealer, Robert Hayes of Old Prairie, was indicted on thirteen counts of
violating federal firearms sales laws. The seventh count in the indictment concerned the Bryco .380
that Old Prairie illegally sold to Fiessinger, and that Fiessinger in turn illegally sold to Benjamin Smith.
Hayes pled guilty to one count of making an illegal sale of a gun to Feissinger and was sentenced to two
years of probation. Fiessinger also pled guilty to and was sentenced to ten months in prison and two
years supervised release.

Fiessinger has failed to file an appearance in this case, and plaintiffs therefore have the right to get a
default judgment against him. Hayes filed for bankruptcy, which automatically stayed the case against
him in state court. Plaintiffs then asked the bankruptcy court to let the case proceed, and they issued a
ruling allowing the case to proceed against Hayes in state court. The parties continued to engage in
discovery and the Legal Action Project took depositions of representatives of Bryco Arms, Inc. and
B.L. Jennings, Bryco’s distributor, as well as Fiessinger and Hayes.

Bryco Arms, Inc. and B.L. Jennings thereafter filed for bankruptcy protection, requiring the case
against them to be stayed.

Plaintiffs recovered monies from the bankruptcy estate of Robert Hayes in 2006, ending the case. The
family of Won-Jon Yoon donated the monies to a scholarship fund set up in Won-Jon Yoon’s name at
Indiana University.
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The Center was assisted in the filing of the suit by Sachnoff & Weaver. Co-counsel in the suit were
Joseph A. Power, Jr. of Power Rogers and Smith in Chicago and Jin Han of Jin Han & Associates, for
the estate of Won-Joon Yoon.

Hopper v. Wal-Mart Stores,Inc., Civ.-98-C-1496-NE (U.S. District Court for the Northern District
of Alabama)

The Legal Action Project assisted in a lawsuit that resulted in the payment of a substantial settlement
by a store that negligently sold a firearm despite the purchaser’s acknowledgment that he was
prohibited by law from making the purchase. The case was filed on June 11, 1998, in federal court in
Alabama, on behalf of the family of the late Sherry Lee White. The plaintiffs sued Wal-Mart for
negligently selling a shotgun to James Michael White — Ms. White’s estranged husband — who was
under a domestic violence restraining order and was therefore prohibited from buying a firearm under
federal law. On April 8, 1998, within two weeks of buying the shotgun, Mr. White used it to murder
his estranged wife and her brother. Wal-Mart sold Mr. White the gun despite the fact that he filled out
the federal purchase form truthfully, indicating that he was “subject to a court order restraining [him]
from harassing, stalking, or threatening an intimate partner.” As a result, federal law prohibited Mr.
White from buying the gun. Nonetheless, after a Wal-Mart clerk and supervisor reviewed and signed
the form, Mr. White was sold the murder weapon. Because of similar oversights, Wal-Mart has been
sued repeatedly for negligent firearm sales, failure to properly train its gun sales staff, and negligent
supervision.

On February 22, 2000, the court entered an order approving a voluntary settlement of the case. The
Associated Press reported that Wal-Mart agreed in the settlement to pay $16 million to the 2-year old
and 5-year old daughters of the late Sherry Lee White.

Mark Craig, of Craig & Craig in Decatur, Alabama, and Nat Bryan of Marsh, Rickard, & Bryan, P.C. of
Birmingham, Alabama, were counsel of record for the plaintiffs.
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INDIVIDUAL LAWSUITS
CONCERNING DEFECTIVE GUN DESIGNS

IMPORTANT PAST CASES CONCERNING DEFECTIVE GUN DESIGN

Ryan v. Koehler International, Inc., No. 2072, Court of Common Pleas, Philadelphia

The Legal Action Project assisted in a case brought on behalf of Royce Ryan, a brain-damaged boy shot
in the face with a defective Smith & Wesson handgun in Wichita, Kansas. Smith & Wesson agreed to
settle the suit on April 28, 2005, in order to have the case against it dismissed. The settlement marks
the first time a gun manufacturer has paid to settle a claim for failing to childproof a gun.

Eight year old Royce was unintentionally shot in the face by his friend, Jared McMunn, on April 15,
1998, with a Smith & Wesson 9 mm handgun. Jared thought the gun was unloaded and, while showing
it to the other kids, squeezed the trigger. Because the gun lacked a chamber-loaded indicator, a simple
device to show whether it was loaded, Jared did not know that one bullet remained in the chamber. The
shooting would never have taken place if Smith & Wesson had properly designed the gun.

The shooting left Royce with permanent disabilities and extensive brain damage.

On May 22, 2000, Royce and his mother filed suit in Pennsylvania state court against Smith &
Wesson, alleging that the Model 915 was defectively designed without a chamber loaded indicator. The
Ryans also alleged that the gun had a defective magazine disconnect safety, a device that is supposed to
prevent a gun from firing when the magazine is removed, and that the gun was defective because it
lacked childproof features.

Trial Lawyers for Public Justice, as well as the law firms of Pottroff & Ball and Megaffin, Brown &
Lynch of Kansas, represented the Ryans.

Maxfield v. Bryco Arms, et al, No. 841636-4 (Superior Court of the State of California, Alameda
County)

On May 7, 2003, a jury awarded $50.9 million in compensatory damages to a plaintiff in a case against
Saturday-Night Special manufacturer Bryco Arms. The jury found gun designer Bruce Jennings,
manufacturer Bryco Arms and its distributors liable for designing a defective firearm which resulted in
the paralysis of a seven year old. Bryco Arms manufactures “Saturday Night Special” .380-caliber
Bryco handguns, which were found to be unreasonably dangerous due to their lack of safety features
and defective design.

Brandon Maxfield was unintentionally shot in the jaw on April 6, 1994, by a family friend who was
trying to unload the handgun. The gun was designed in such a way that it could only be unloaded when
the safety was turned off. The gun’s magazine was also designed to be hidden inside the gun, making it
hard to tell if it was loaded. The friend thought he had unloaded the gun and unintentionally shot
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Brandon. Brandon was rendered a quadriplegic. If the handgun had been properly designed and
manufactured with sufficient safety features, the accident would not have occurred.

The manufacturer and designer of the gun, Bryco Arms and Bruce Jennings, as well as the guns’
distributors, the pawnshop where Brandon’s parents bought the gun, and Brandon’s parents and the
shooter were also held liable. The jury concluded that Bryco Arms manufactured a defective firearm
because of its design features and that it was foreseeable that an ordinary consumer would be injured by
the defective handgun.

The Legal Action Project assisted in the case. Richard Ruggieri, of San Rafael, California was counsel

for the plaintiff.

Smith v. Bryam Arms, No. CV-94-09455 (New M exico Second Judicial District Court), reversed and
remanded, No. 20389 (New M exico Court of Appeal)

The Legal Action Project represented parents of a child shot in the face in an unintentional shooting in a
lawsuit against two "Saturday Night Special" manufacturers. On July 27,2001, the Legal Action Project
won a major victory, as the New M exico Court of Appeals allowed the case to g to trial and issued the
first appellate ruling in New Mexico indicating that gun makers can be held liable for failing to include
feasible safety devices.

In their amended comp laint filed August 16, 1995, the plaintiffs charge that Bryco Arms and Jennings
Firearms, Inc. should be held liable for selling handguns that fail to protect against accidental discharge by
children. Sean Smith was 14 years old when he was shot in the face with the "Saturday Night Special”
semi-automatic handgun known as the J-22 on January 20, 1993. He was with a goup of friends when he
was unintentionally shot. One of the boys had pulled the ammunition magazine out of the handgun, and
another boy, believing the gun to be unloaded, fired it toward Sean.

There was no magazine disconnect safety device in the J-22, an inexp ensive mechanism that prevents a
pistol from beingdischarged after the magazine is removed. The gun also lacked a warning, understandable
to achild, that it might be loaded and could be fired with the magazine removed. The plaintiffs allege that
Bry oo manufactured, and Jennings distributed to the general public, a defective handgun because it did not
include any of these features.

On August 12, 1998, defendants moved for summary judgment before discovery was complete. In
opposition to the motion, plaintiffs submitted expert affidavits and other evidence to establish that Sean
Smith's injuries were caused by defendants' defective design of the J-22 pistol. However, on M arch 2,
1999, the District Court granted summary judgment to defendants. On July 27,2001, the New M exico
Court of Appeals reversed the district court in an important ruling for the plaintiffs. The Court of Appeals
held that the district court erred in rulingthat Bryco and Jennings had no duty to incorp orate safety
features on their gun. Rather, the court held that plaintiffs “present straightforward assertions that the
handgun could have -- and therefore should have -- incorporated long-known design features which would
have prevented this shooting and others likeit.” Indeed, “[t]he fact that handguns are meant to fire
projectiles which can cause great harm is to our view all the more reason to allow the tort system to assess
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whether the product is reasonably designed to prevent or help avoid unintended--albeit careless--firings
such as occurred here.”

The Court of Appeals further explained, “Werecognize that firearms are different than other products in
the sense that they are the subject of a [New M exico] constitutional right. However, ... we do not
perceive any thingso unique about handguns that they cannot or should not be subject to nomal tort law
concepts, norms, and methods of analysis. ... To the contrary, application of our tort law can be expected
to enhance [gun] ownership by tendingto increase the safety of handgunuse.” Bryoo appealed the Court
of Appeals rulingto the New Mexico Supreme Court. In an important victory, the New M exico Supreme
Court refused to overtum the Court of Appeals ruling, clearingthe way for this case to proceed to trial. A
trial date was set for June 2003, which was postponed dueto the assignment of a new judge.

Bryoco Arms and B.L. Jennings thereafter filed for bankruptcy protection, requiring the case against them
to be stayed and eventually temminating the action. Even so, the caseled to a very important appellate
ruling establishing a duty on behalf of gun manufacturers to incorporate safer gun designs. The case also
helped pave the way for the huge jury verdict against Bryco and B.L. Jennings in the Maxfield case
discussed above.

Albuquerque attorney Michael G. Rosenberg filed the suit and served as co-counsel with the Legal
Action Project.

Dixv. Beretta US.A. Cap., No. 750681-9 (Alameda County Superior Court), reversed, No. A086018
(California Court of Appeal, 1st District, Division 1)

The Legal Action Project represented the parents of unintentional shooting victim Kenzo Dix. On April
26, 1995, the Legal Action Project filed in Superior Court in Alameda County, California a lawsuit on
behalf of Griffin and Lynn Dix, the parents of fifteen-year old Kenzo Dix who was unintentionally
shot by his fourteen-year old friend Michael S. Kenzo. Kenzo and Michael were playing in Michael's
bedroom when Michael withdrew to his parents' bedroom to get a 9mm Beretta semi-automatic
handgun stored in a bag next to his father's bed. Michael removed a loaded ammunition magazine from
the handgun and replaced it with an empty magazine, thinking he had unloaded the gun. A bullet still
remained in the handgun's firing chamber, however, and when Michael pointed the gun at Kenzo and
pulled the trigger, Kenzo was killed.

The suit seeks damages from Beretta U.S.A. Corp., the company that defectively designed the gun used
to kill Kenzo. The suit also included claims against Michael's father and stepmother, who allowed him
to have access to their handgun. The parents settled these claims for $100,000. The complaint alleges
that the Beretta 92 Compact L used to kill Kenzo is defective because it was not designed to prevent an
"unauthorized user" -- a child like Michael S., for example -- from firing it; that the gun was defective
because it did not have an adequate chamber loaded indicator; and that its warnings were defective. Gun
manufacturers like Beretta have long had the ability to design a handgun so that it will fire only in the
hands of an authorized user.

On November 9, 1998, a jury returned a verdict in favor of Beretta. However, a majority of the jury (7
of 12) found that Beretta's warnings were defective, and 3 jurors found the gun defective on both
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theories. Griffin and Lynn Dix filed a motion for a new trial, on the grounds of juror misconduct; they
submitted declarations obtained from several of the jurors, who reported that a member of the jury
made comments during the trial, before the completion of the evidence and before deliberations began,
indicating that he had already decided to vote in favor of Beretta. The court denied the motion for new
trial at a hearing on January 15, 1999. Despite being troubled by the allegations about the juror's
conduct, the trial court ruled that Griffin and Lynn Dix were not entitled to a new trial, even if the
allegations about the juror were true. The court took the view that they probably would not have
prevailed on their claims even without the alleged misconduct and therefore they did not suffer
prejudice sufficient to warrant a new trial.

Griffin and Lynn Dix appealed the verdict and the denial of the new trial motion. On June 27, 2000, the
Court of Appeal issued a decision in favor of Griffin and Lynn Dix. The Court of Appeal ruled that the
evidence of juror misconduct was admissible, and that a new trial could not be denied merely because
the trial court predicted that they would not prevail even before a fair and impartial jury. The Court of
Appeal remanded for the trial court to make findings of fact as to whether the juror in question made
the remarks attributed to him by the other jurors. The Court of Appeal indicated that the juror's
statements, if he in fact made them, would establish misconduct entitling the Griffin and Lynn Dix to a
new trial.

When the case returned to it on remand, the trial court ordered the parties to submit supplemental
briefing on the factual issue of whether the juror made the reported comments. On September 8, 2000,
the trial court heard argument and granted Griffin and Lynn Dix a new trial. The court found that the
evidence indicated that juror misconduct had in fact occurred at the first trial. On October 19, 2000,
Beretta filed an appeal of that ruling, and on February 6, 2002, the California Court of Appeal denied
Beretta's appeal and ordered that the case be retried.

Beretta filed another motion for summary judgment on June 12, 2003. The motion was denied on
October 2, 2003, allowing the case to proceed to trial.

The trial was held from December 2, 2003, to December 15, 2003, before Judge Gordon Baranco.
Griffin and Lynn Dix testified, and Beretta called Clarence Soe, Beretta’s general counsel, Jeffrey Reh,
and employee Gabriel DePlano. The jury deliberated until December 23, 2003, at which point they
announced they were deadlocked. Beretta's moved for a mistrial, which was granted. Beretta also
asked for a continuance of the new trial. A new trial was set for July 12, 2004, before Judge Needham.

The third trial began on July 12, 2004, and closing arguments took place on July 29, 2004. The jury
returned a defense verdict on August 2, 2004. Although Beretta was not held accountable for their
defective gun design, Lynn and Griffin Dix’s lawsuit, and ten years of advocacy work by them, resulted
in a new California law requiring loaded chamber indicators and integral locks on many types of
handguns. Such devices would have saved Kenzo Dix’s life.

The Center represented Griffin and Lynn Dix in the new trials along with Keker & Van Nest, LLP of
San Francisco.
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INDIVIDUAL LAWSUITS
CONCERNING SAFE GUN STORAGE

IMPORTANT PAST CASES CONCERNING SAFE GUN STORAGE
Jupin v. Kask, No. 2004-P-1708 (Appeals Court of the Commonwealth of Massachusetts)

On March 21, 2005, the Legal Action Project filed an amicus curiae brief on behalf of the Brady Center
to Prevent Gun Violence, International Brotherhood of Police Officers, Massachusetts Million Mom
March, and Stop Handgun Violence, with the Appeals Court of Massachusetts in a case involving a
police officer who was shot and killed due to negligent gun storage practices of a homeowner.

Joanne Jupin brought a complaint against Sharon Kask on behalf of her son, Westminster Police Officer
Larry Jupin, who was tragically shot while on duty by Jason Rivers on May 10, 1999, with a gun from
Sharon Kask’s home. After the shooting, Officer Jupin fell into a coma, and died after three and a half
years in a vegetative state. Rivers was charged with the murder of Officer Jupin, but was diagnosed as
a paranoid schizophrenic and ruled mentally incompetent to stand trial. Rivers has since been
committed to a state hospital.

Although Rivers was AWOL from the army and had a history of mental problems and felony
convictions, he was able to obtain the .357 Magnum handgun used to shoot Jupin by stealing it from
his father, Willis Rivers, and Sharon Kask. Sharon and Willis had been living together for over 15 years
and Sharon allowed Willis to store his collection of 30 handguns and rifles in her basement in a flimsy
box. During that time, Jason Rivers lived with them, owning a key to the house and coming and going
as he pleased, even when no one was home. All the while, Sharon Kask personally knew of Jason’s
mental instability, continued run-ins with police and violations of his probation, yet did nothing to
ensure that the guns in her home were stored in a manner that would prevent Jason from accessing
them. At some point before May 10, 1999, Jason unscrewed screws in the box where the guns were
stored and took a .357 Magnum handgun from inside, using it to kill Officer Jupin.

The amici argued in support of Joanne Jupin that homeowners owe a duty of reasonable care to
securely store firearms in their homes in order to prevent foreseeable harm. This duty particularly
applies when a homeowner maintains an arsenal of 30 firearms accessible to a paranoid schizophrenic
with a history of criminal violence and a pending arrest warrant. Amici argued that the trial court
incorrectly ruled that Kask was exempt from the requirement to take reasonable precautions simply
because she was not the owner of the guns that she stored in her home. It was Kask who controlled
Jason Rivers’s access to her home and the guns inside and the social policies of Massachusetts
overwhelmingly favor keeping guns away from individuals likely to misuse them.

Before a date for oral argument could be set in the Appeals court, the Massachusetts Supreme Judicial
Court sua sponte transferred the case. A hearing was held before the Supreme Court on February 9,
2006. On June 30, 2006, the Massachusetts Supreme Judicial Court ruled that homeowners must
ensure that firearms in their homes are secured from theft or they may be held liable for shootings with
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stolen guns if they do not properly secure guns in the home. This is the first time that a court in
Massachusetts has ruled that a homeowner may be liable for a shooting with a gun stolen from a home.

The Legal Action Project and Daniel Swanson of the law firm Crowell & Moring, LLP prepared the
amicus curiae brief. Joanne Jupin is represented by Douglas Fox of Shumway, Giguere & Fox, P.C. of
Worcester, Massachusetts.

Estate of Heck v. StofferNo. 02A03-0007-CV-267 (Supreme Court of Indiana)

The Legal Action Project filed an amicus curiae brief with the Indiana Supreme Court urging the Court
to overturn a lower court ruling that Indiana gun owners have no duty to exercise reasonable care in
storing their guns. On April 7, 2003, the Indiana Supreme Court unanimously agreed with LAP. In
the first-ever ruling by the Court on this issue, it ruled that gun owners have a legal duty to exercise
care in the storage of their guns to keep them away from criminals. The ruling sets a historic precedent
for the state and will likely be given great weight by other state courts that hear similar cases.

The Court held, "Guns are dangerous instrumentalities that in the wrong hands have the potential to
cause serious injuries. It is a responsible gun owner's duty to exercise reasonable care in the safe storage
of a firearm." The ruling rejected the NRA's argument that a state constitutional "right to bear arms"
protects irresponsible gun ownership. The Court refused to accept the NRA's argument, holding that
gun owners may not "impose on their fellow citizens all the external human and economic costs
associated with their ownership." The court also cited statistics from the Brady Center and largely
adopted LAP’s argument to the court.

In this case, the parents of a drug-addicted felon gave their son free access to their home where they
kept their unlocked handgun. One day after the son failed to appear at his sentencing hearing, he
obtained his parents’ gun and used it to shoot and kill a sheriff’s deputy. LAP urged the Court to find
that the felon’s parents had a duty to exercise reasonable care in storing their gun to prevent persons
likely to misuse it from gaining access to it. The National Rifle Association also filed an amicus curiae
brief with the Court, arguing that gun owners should be permitted to store their guns how they see fit,
even if this results in police officers being killed by felons given free access to unlocked guns. LAP
responded to this argument by explaining to the Court that the NRA’s position is not supported by
the law of any state, and would unnecessarily endanger the public as well as law enforcement officers
like the sheriff’s deputy in this case.

The Indiana Supreme Court decision reversed rulings dismissing the case by the trial court and Indiana
Court of Appeals and allowed the case to proceed to trial. The Court heard amicus curiae arguments
from the Brady Center to Prevent Gun Violence on behalf of Officer Heck, and from the National Rifle
Association, on behalf of the felon's parents.

The Legal Action Project and the law firm of Arnold & Porter prepared the brief on behalf of the
Center and Hoosiers Concerned About Gun Violence.
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INDIVIDUAL LAWSUITS
CONCERNING ASSAULT WEAPONS

Estate of PascalCharlot, v. BushmasterFirearms, Inc., No. 03-2501 (U.S. District Court the
District of Columbia)

On October 1, 2003, the Legal Action Project, along with Hogan & Hartson, LLP, and the Washington
Lawyers Committee for Civil Rights and Urban Affairs, filed a lawsuit on behalf of the family of Pascal
Charlot, the sixth victim of the sniper shootings in 2002, and the only victim who was a resident of
Washington, D.C.

Mr. Charlot, a 72-year-old retired carpenter, was the primary caregiver for his wife, who suffers from
Alzheimer’s disease. On October 3, 2002, after cooking dinner for his wife, he was walking near his
home when John Allen Muhammad and John Lee Malvo shot and killed him with a Bushmaster XM-
15 E2S .223 caliber semiautomatic assault rifle. Mr. Charlot’s surviving daughters, Myrtha Charlot
Cinada, Carline Charlot Latortue, and son, Ricot Charlot, sued Bushmaster Firearms, Inc. under the
District of Columbia Assault Weapons Manufacturing Strict Liability Act, D.C. Code §§ 7-2551.01 to -
2551.03.

The Bushmaster XM-15 rifle used to kill Mr. Charlot is among the weapons which the District of
Columbia found pose risks outweighing any possible benefits. Based on findings of the dangers posed
by such guns, in 1990 the District passed its strict liability act, which makes manufacturers of specified
assault weapons and any firearm which shoots, is designed to shoot, or can be readily converted or
restored to shoot more than 12 shots semi-automatically without reloading, liable for damages to any
victim of such a gun in the District.

Bushmaster manufactures, advertises and sells to the general public the Bushmaster XM-15 E2S .223
caliber semi-automatic assault rifle and other similar rifles. Bushmaster touts the XM-15 rifle as being
made “to military specification” and as a copy of Colt AR-15 assault rifle. The Colt AR-15 rifle itself
was specifically banned by the Assault Weapons Ban.

Bushmaster also markets its guns for use in sniper and counter-sniper military-style operations.
Bushmaster touts on a link on its website that its guns are easily adaptable to include military-style
sniper accessories that it sells directly to consumers through its website or by mail, including a bipod,
laser, telescopic scope and infrared and red-dot sights. The Bushmaster assault rifle used in the sniper
attacks was outfitted with both a bipod and a telescopic scope. Optional attachments sold by
Bushmaster also include bayonets and bayonet lugs for easily attaching bayonets to its firearms, flash
suppressors, telescoping stocks, flare launchers and “Tactical Assault Sling” adapters “to allow easier
assault position carry of your weapon.”

Plaintiffs filed their Complaint in the Superior Court of the District of Columbia, asking the court to
find Bushmaster strictly liable to them for the loss of their father because of Bushmaster’s manufacture
and sale of the dangerous XM-15 rifle. Bushmaster then removed the case to the U.S. District Court
for the District of Columbia on December 12, 2003, and answered the Complaint on December 12,
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2003. Bushmaster moved to dismiss the case, arguing that the strict liability act is unconstitutional, on
January 21, 2004.

Plaintiffs opposed defendant’s motion to dismiss and moved for partial summary judgment on
February 20, 2004, asking the court to find Bushmaster liable without the need for a trial. However,
Judge Sullivan stayed the case until the Court of Appeals ruled on the District’s own suit involving the
strict liability statute.

The D.C. Court of Appeals ruled on the District's case on April 21, 2005, upholding the
constitutionality of the strict liability act, and the Supreme Court declined to review the decision on
October 3, 2005. Plaintiffs again moved for summary judgment against Bushmaster, but on October
27, 2005, defendants filed a motion to dismiss the case, arguing that the newly-enacted “Protection of
Lawful Commerce in Arms Act” (PLCAA) required the case to be thrown out. Plaintiffs opposed the
motion, arguing that the legislation does not apply and is unconstitutional, and the case should be
allowed to move forward. A hearing on the motions was held on April 18, 2006 and the parties await a
ruling.

In the District’s case, the D.C. Court of Appeals ruled on January 10, 2008, that the PLCAA barred

actions brought under the District’s strict liability act, affirming an earlier trial court decision dismissing
that case. The parties have until February 25, 2008, to seek rehearing en banc of the court’s ruling.

IMPORTANT PAST CASES CONCERNING ASSAULT WEAPONS

Merrill v. Navegar, Inc. (In Re 101 Califarnia Street Litigation), 75 Cal. App. 4th 500 (Califomia
Court of Appeal, 1st District, Division 2 1999), reversed, No. A079863 (Supreme Court of California)

On May 18, 1994, the Center filed a lawsuit against Navegar (doing business as Intratec) on behalf of
relatives of several of the victims killed by Gian Luigi Ferri in the July 1, 1993 shooting at the 101
California Street office building in San Francisco. Eight people were killed and another six injured in one of
the most infamous mass shootings in American history. A lawsuit on behalf of an additional victim was
filed later in June 1994. To carry out his attack, Fern used two TEC-9 military-style assault pistols made
by Intratec that were equipped with high-capacity ammunition magazines and fitted with Hell-Fire
triggers, adevice designed to make the assault pistols fire at a faster rate.

On May 6, 1997, after factual discovery in the case was complete, Judge James Warren of the Sup erior
Court for San Francisco County dismissed the case against Navegar on summary judgment. The court's
decision was not based on the factual record, but on the court's conclusion that, as a matter of law, Navegar
owed no duty to the victims ofthe 101 California Street assault because the TEC-9 used by Ferr in the
assault were legally manufactured and sold in Florida.

Plantiffs appealed Judge Warren's ruling, and on September 29, 1999, the Court of Appeal issued a 2-1
decision reversing the summary judgment ruling on plaintiffs' negligence claim. In alengthy, detailed, and
strongly -worded opinion, Judge Lambden explained that the mere manufacture and sale of alawful firearm
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is not negligent but that "[t]his does not mean, however, that those who manufacture, market and sell
firearms have no duty to use due care to minimize risks which exceed those necessarily presented by such
commercial activities." The manner in which Navegar manufactured and marketed the TEC-9 and TEC-
DC9 to the general public "created risks above and beyond those citizens may reasonably be expected to
bear in a society in which firearms may legally be acquired and used and are widely available." The court
emp hatically rejected Judge Warren's suggestion that the only way to address gun manufacturers'
dangerous practices is "through the Capitol, not the Court," holding that "neither Congress nor the
California legislature has expressed any desire to abrogate the operation of the common law as it applies to
the conduct of those who manufacture and sell firearms, and the judicial responsibility to faithfully apply
the common law cannot otherwise be constrained."

Navegar appealed to the Califomia Supreme Court and the Center's Legal Action Project Director, Dennis
Henigan, representing families of victims ofthe 101 California massacre, argied before the highest court in
California that the gun manufacturer should be held liable for negligent business practices that contribute to
theillegal use of its products. On August 6, 2001, the Califomia Supreme Court reversed the Court of
Appeal and ruled in favor of the manufacturer of the TEC-9 assault pistol. Declining to address the
broader issues presented in the case or to endorse the gun manufacturer's argiment that gun makers can
never be held liable for criminal use of their products, the court ruled instead on the much narrower ground
that a California statute precluded the particular type of claim brought against the gun maker in this case.

The California Supreme Court decision was later overturned by the legislature in a stunning legal
development. On September 25, 2002, California became the first state in the country to repeal a
statute giving special legal immunity for the gun industry. Governor Gray Davis signed into law SB
682, sponsored by Senator Don Perata, and AB 496, sponsored by Assemblyman Paul Koretz, as part
of a package of far-reaching new gun laws. Although the statute giving the gun industry special
protection has now been repealed, the victims in this case will not have another chance to be heard in
court.

The Center represented Stephen Sposato, Michelle Scully, and Carol Kingsley, the surviving spouses
of three of the people killed at 101 California. The Center also represented Carol Ernsting, the mother
of one of the victims. The law firms of Morrison & Foerster; Cotchett & Pitre; Jaffe, Trutanich,
Scatena & Blum; and Orrick, Herrington & Sutcliffe served as co-counsel for these plaintiffs.
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PUBLIC ENTITY LAWSUITS AGAINST THE GUN INDUSTRY

The Legal Action Project represented 29 of the 34 government entities that have filed lawsuits aginst gin
manufacturers and distributors. In addition to the cases described below, the Legal Action Project has
provided assistance to suits brought by the State of New York and the NAACP.

New York, New York

City of New York v. ArmsTechndogy, Inc., No. 1:00cv-3641 (U.S. District Court for the Eastern
District of New York)

On June 19, 2000, Mayor Rudolph Giuliani announced that the City of New York had become the first
jurisdiction in the state of New York and the 32nd local government in the nation to sue the gun
industry. With the Legal Action Project as co-counsel, the City filed a complaint on June 20, 2000,
against 24 gun manufacturers and distributors for irresponsible business practices that contribute to the
City’s level of gun violence.

Crimes committed with guns have taken an enormous toll in New York City. Guns were used to
commit nearly 400 murders in 1999 and used to inflict more than twice that many serious but non-fatal
injuries. The cost of treating gun violence victims at the City’s public hospitals exceeds $17 million per
year, and the City also pays a portion of the Medicaid costs of gun-related injuries treated at private
hospitals. New York City Health and Hospitals Corporation, the New York City Council, and the
Council’s speaker Peter Vallone joined the City as plaintiffs in the case. The complaint sought
damages and injunctive relief under a number of legal theories including public nuisance, negligence,
strict products liability, false advertising, and unjust enrichment.

Defendants filed answers to the City’s First Amended Complaint in December 2000. A motion to stay
proceedings was granted after September 11, 2001. The case was also stayed pending an appeal of a
case brought by New York state. On January 13, 2004, the stay was lifted and the City filed a Second
Amended Complaint, dated January 27, 2004, adding defendants and dropping its claims for damages
while asking the court for injunctive relief to abate defendants' creation of a public nuisance. On
January 30, 2004, the manufacturer defendants filed a motion to dismiss the City’s case. A hearing
before U.S. District Court Judge Jack B. Weinstein was held on March 26, 2004. On April 13, 2004,
Judge Weinstein denied defendants’ motion which allowed the City’s case to proceed to trial.
Defendants were denied their appeal of the ruling.

The case of NAACP v. Accusport Inc. et al., was also before Judge Weinstein, resulting in an
important decision on July 21, 2003. The parties in that case assembled an impressive body of
evidence, including data on which dealers are sources of a high number of crime guns, and the
manufacturers that feed them. The City moved the court to admit this body of evidence into the City’s
case, but Judge Weinstein denied the motion.

25



March 2008

The City then issued a subpoena on ATF in order to have access to the same crime gun trace database
as used in the NAACP case, but with more updated information. Defendants, and the ATF, opposed
the subpoena, basing their arguments on the application of an appropriations rider passed earlier in the
year at the behest of the NRA and the gun industry (known as the Tiahrt amendment, after its sponsor,
Rep, Todd Tiahrt (R-KS)). The Tiahrt amendment forbids the use of appropriated federal funds to
“disclose to the public” crime gun trace data that has long been gathered by ATF and released to the
public. The City needed the data to proceed with its case in order to show the distribution path of
each crime gun from the manufacturer through high-risk dealers — dealers who the manufacturers could
identify and cut off. With the assistance of the Brady Center, the City won the right to access this data
after a ruling by magistrate Judge Pollak on May 19, 2004, who found that the rider did not apply to
the City’s subpoena. ATF appealed the decision to the 2™ Circuit, which declined to hear the case.
The ATF was ordered to produce the data to the City, under a protective order, on October 12, 2004.

ATF did not produce all the data the City was entitled to and the gun lobby successfully expanded the
scope of the Tiahrt amendment in the Consolidated Appropriations Act of 2005 to make the trace data
“immune from legal process and not subject to subpoena or other discovery.” However, in April 2005,
the federal court ruled that the City was entitled to obtain all the trace data because the new Tiahrt
amendment could not be applied retroactively to data that had originally been subpoenaed by the City
in 2004.

Fact and expert discovery continued, and trial was set for November 28, 2005.

On October 26, 2005, the day the “Protection of Lawful Commerce in Arms Act” was signed into law,
defendants filed a motion with the court asking that the case be dismissed claiming that the new
legislation required the case to be thrown out. On November 10, 2005, the City filed an opposition to
the motion to dismiss. Brady Center attorneys, as well as attorneys at Wilmer Hale and the Center for
Constitutional Litigation, drafted the brief - arguing that the Act does not apply to the City’s case and
asking it to be thrown out as unconstitutional. The City argued that the Act violates separation of
powers principles, violates the First Amendment right to petition, violates the City's right to due
process of law, violates fundamental principles of federalism, and denies equal protection of the law.
The U.S. Department of Justice filed a motion defending the constitutionality of the legislation on
November 18, 2006.

A hearing on the motion was held on November 21, 2006. On December 2, 2006, Judge Weinstein ruled
that the City's case fits within an exception in the new statute for cases involving knowing violations of
state or federal law, which allowed the City's case to proceed to trial. Judge Weinstein also ruled, in
dicta, that the legislation was constitutional. Defendants immediately appealed the decision to the
Second Circuit Court of Appeals and a hearing was held on September 21, 2007, at which Corporation
Counsel Michael Cardozo argued for the City. The parties await a ruling.

Meanwhile, although ATF already produced crime gun trace data to the City pursuant to the earlier
subpoenas, Congress again expanded the scope of the Tiahrt amendment. In the Appropriations Act of
2006, the Tiahrt amendment now purports to prevent New York City from using the data as evidence
in its case, or even having witnesses rely on the data in any way. On February 8, 2006, the federal
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court issued an order requiring briefing from the parties on how the new language will affect the case
and whether it requires the court to dismiss the City's case entirely.

After briefing and a hearing, the court ruled on April 28, 2006, that the Tiahrt Amendment does not
prevent New York City from using data it already received from ATF. Defendants appealed the issue.

The Legal Action Project represents the City in the lawsuit along with the City's Corporation Counsel
and Thelen Reid and Priest.

Gary, Indiana

City of Gary v. Smith & Wesson Corp., No. 45D02-9908-CT-0355 (Lake Superior Court, East
Chicago, Indiana)

On August 27, 1999, the City of Gary, Indiana, by its M ayor Scott L. King, filed a lawsuit against 21 gun
manufacturers and distributors, 6 local dealers, and 3 trade associations. The City asserts claims for public
nuisance and negligence, and secks damages and injunctive relief.

An undercover investigation by the Gary Police Department, conducted in June and July 1999, revealed
the severity of the problem with negligent distribution of guns in Northern Indiana. During this
investigation, undercover officers were able to make straw purchases of at least nine handgins and
numerous boxes of ammunition for persons who openly declared to the gun store clerks they were
convicted felons or juveniles. One clerk told an undercover officer that buying a gin for a convicted felon
would be a straw purchase and would be illegal, but advised the officer to leave the store and return in ten
minutes to make the purchase. The officer did so, and the clerk sold the gun to him. Clerks refused to
make only four of the thirteen straw purchases attempted by the undercover officers.

Gary obtained the first settlement reached in any of the lawsuits brought by the cities and counties. On
December 2, 1999, the City entered into an agreement settling all of its claims against one of the retailer
defendants, Fetla’s Trading Company. To end the suit against it, Fetla’s agreed to pay $10,000 to the
City, to stop selling handguns as soon as its current inventory was exhausted, and to cooperate fully with
the City in addressing its handgun violence problem.

On March 13, 2001, the trial court dismissed the trade associations from the case on jurisdictional grounds,
ruling that the trade associations did not have sufficient contacts with the State of Indiana to be subject to
personal jurisdiction there. The court also dismissed Gary’s claims aginst the manufacturers on multiple
grounds, concluding that Gary did not state claims recognized by Indiana law, that an Indiana statute
preempted the claims, and the relief sought would violate the U.S. Constitution.

Gary then appealed the case to the Indiana Appellate Court, and the Appellate Court reversed the
dismissal against certain gun dealers, allowing the case against those dealers to proceed. In the same
decision, the court split 2-1 on whether to allow Gary’s case against gin manufacturers, distributors and
other dealers to go forward. In a lengthy, stinging dissent, Judge Patricia A. Riley held that Gary’s entire
case should proceed, stating, “The majority cannot reasonably contend that [the gun industry’s alleged]
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‘willful, deliberate, reckless, and negligent’ distribution of firearms is legislatively authorized....A city’s

foremost concern is the health and welfare of its citizens. Appellees [the gun industry ] make and sell a
product that is demonstrably devastating to that health and welfare.” City of Gary v. Smith & Wesson,
2002 WL 31100648 (Sept. 20, 2002, Ind. App.).

Gary appealed the decision to the Indiana Supreme Court. On January 23, 2003, the Supreme Court
agreed to hear an appeal as to whether Gary's suit against the gin manufacturers can go forward. Oral
argument on the appeal was held on February 27, 2003, at which the Legal Action Project argied on behalf
of the city. On December 23, 2003, the Indiana Supreme Court unanimously ruled that the City of Gary
may proceed with its lawsuit against gun manufacturers and sellers. The Court reversed a lower court
ruling dismissingthe City's claims and rejected virtually every argument made by the industry against the
suit.

On November 23, 2005, defendants filed a motion asking the court to dismiss the case against them
under the federal shield law, the “Protection of Lawful Commerce in Arms Act.” Plaintiffs filed a
response opposing the motion, arguing that the legislation does not apply and is unconstitutional, and
the case should be allowed to move forward. A hearing on the motions was held on May 10, 2006.
LAP attorney Brian Siebel argued the case on behalf of the City.

On October 23, 2006, Judge Robert Pete declared the PLCAA unconstitutional, finding it violates the
U.S. Constitution’s guarantees of Due Process and Separation of Powers. The court held that the law
“is clearly an act which was passed in response to pressure from the gun industry” and “laws that
serve as a deprivation of existing rights are particularly unsuited to a democracy such as ours.” Cases
pending in New York, Massachusetts, Pennsylvania, Washington, D.C., and other states have raised
similar challenges to the constitutionality of the law, but this is the first court to find it
unconstitutional. Defendant gun manufacturers have appealed and the Court of Appeals heard oral
argument on October 1, 2007, at which Brian Siebel of the Legal Action Project, and Robert Peck of the
Center for Constitutional Litigation argued for the City. On October 29, 2007, the court unanimously
rejected defendants’ arguments and remanded the case for trial. Defendants filed a motion to reconsider
that ruling that the court denied on January 8, 2008. Defendants filed a petition seeking transfer of the
case to the Indiana Supreme Court in February 2008 and the Brady Center filed a response to
defendant’s petition in March 2008.

In February 2007, defendant gun dealer Westforth Sports Inc. filed a motion for summary judgment in
the trial court. The motion has been stayed pending discovery against Westforth. In November 2007,
on the eve of depositions being taken in the case, Westforth entered into a confidential settlement with
the City of Gary.

The Legal Action Project represents the City alongwith Tony Walker and Lukas Cohen of the Walker
Law Group n Indiana.
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Washington, D.C.

District of Columbia v. Beretta U.S.A. Corp., No. 00-0000428 (Superior Court, District of
Columbia)

On January 20, 2000, the Legal Action Project joined the District of Columbia as it became the 30th
public entity to sue the gun industry when it filed a complaint against 25 companies that manufacture
and distribute guns that have been used in committing murders, assaults, robberies, and other violent
crimes in the District.

The lawsuit is a response to the terrible effect that gun violence has had and continues to have on the
District. Between 1992 and the end of 1998, there were more than 2,000 firearm homicides committed
in the District. Guns are used in a vast number of other crimes committed in the District. For example,
in 1998, there were 1,336 robberies and 803 aggravated assaults involving guns in the District. In just
one recent year, from August 1997 through July 1998, the District Metropolitan Police Department
recovered 3,292 guns used in crime.

The District's gun laws are among the strictest of any jurisdiction in the nation. Since 1976, the District
has prohibited the possession of unregistered firearms, and banned the registration of all handguns, as
well as automatic and high-capacity semi-automatic firearms. Despite that, thousands of guns made by
these defendants continue to enter the District where they are illegally possessed and used in crime
because of defendants' lax distribution system that guarantees the District's gun laws will be
circumvented.

The District asserts a claim against each defendant under the District of Columbia Assault Weapons
Manufacturing Strict Liability Act of 1990. This statute, the only one of its kind in the nation,
provides that anyone who manufactures, imports, or sells an assault weapon or any firearm which
shoots, is designed to shoot, or can be readily converted or restored to shoot more than 12 shots semi-
automatically without reloading, is liable for all direct and consequential damages that arise from bodily
injury or death caused by the weapon in the District. The statute imposes strict liability, requiring no
proof of any defect in the gun or any negligence or fault in the defendant's actions. The District's
complaint also asserts tort claims against each defendant under the law of negligence and public
nuisance.

The District asks the court to enter a permanent injunction prohibiting the defendants from continuing
their negligent distribution practices. The District also seeks an award of money damages to
compensate it for the severe financial harm it has suffered in the past because of illegal gun possession
and use brought about by defendants' conduct. Under the Health Care Assistance Reimbursement Act
of 1984, the District has an express right to recover from defendants the millions of dollars in
unreimbursed expenses it has incurred for Medicaid and other health care assistance to victims of
shootings caused by defendants' actions.

The District is joined in the suit by individual plaintiffs: Bryant Lawson, one of the many District
residents who have suffered devastating injuries because of the gun violence fostered by the defendants'
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business practices - he was shot several times with a banned semi-automatic handgun on January 26,
1997, just days before he was scheduled to start basic training in the Marine Corps; family members of
Helen Foster-Els - Ms. Foster-Els, a 55-year old grandmother, was fatally shot in front of her home on
June 21, 1999, as she tried to usher neighborhood children to safety after a gun battle between two
groups of young men suddenly erupted; family members of Mary Caitrin Mahoney - Ms. Mahoney
was shot and killed during a July 1997 robbery at a Starbuck's coffee shop in Washington; parents of
Andre Wallace and Natasha Marsh, two students at Wilson High School in the District who were
fatally shot while unloading groceries from a car in the driveway of Marsh's home by a carload of
juveniles who followed them home after a fistfight at a high school basketball game; Ahmad Vaughan,
Avery Blue, and Gregory Ferguson, three young people seriously injured by shots from an AK-47
type rifle in a drive-by shooting. The individuals seek to recover damages for their devastating injuries -
which are separate and different from the harm incurred by the District - and to accomplish the goal
shared by the District of encouraging the gun industry to reform itself and prevent injuries to others in
the future.

On April 21, 2000, defendants filed a motion for judgment on the pleadings, seeking dismissal of all of
the District's claims. The American Jewish Congress filed an amicus curiae brief in support of the
District and in opposition to the motion for judgment on the pleadings.

The court heard argument on the defendants' motions for judgment on the pleadings on April 13, 2001,
and finally ruled on December 16, 2002. The court found that plaintiffs case against the gun industry
for strict liability, negligent distribution, and public nuisance should not proceed to trial. Judge Long's
decision was primarily based upon the fact that the guns used to injure and kill the plaintiffs were not
recovered and that she found defendants have no duty of care towards the plaintiffs.

The District appealed this decision to the D.C. Court of Appeals. On April 29, 2004, a three-judge
panel overruled Judge Long and upheld the District's strict liability act. The Court also upheld the
District's right to recover medical costs paid to care for anyone injured by a gun covered by the strict
liability act. However, the Court flouted the trend of appellate decisions for cities against the gun
industry - in Ohio, Illinois, New Jersey, and Indiana - by dismissing the District's public nuisance and
negligence claims.

The District asked the full court to rehear these claims and Defendants cross-appealed on the issue of
the constitutionality of the strict liability act on May 13, 2004. The D.C. Court of Appeals granted
the request for rehearing, vacating the panel's decision and on November 18, 2004, the Brady Center
filed an amicus brief, along with D.C.-based groups, asking the D.C. Court of Appeals to rule on behalf
of the District and reverse the trial court's decision. A hearing was held before the full court on January
11, 2004, at which Brian Siebel of the Legal Action Project argued on behalf of amicus.

On April 21, 2005, the D.C. Court of Appeals affirmed the panel's rulings, dismissing the District's
claims alleging the industry could be liable for distribution practices that fuel the illegal market. But the
Court again upheld the District's strict liability act and allowed the individual plaintiffs' claims under
that act to go forward, rejecting claims by the gun industry that the statute was unconstitutional under
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the Commerce and Due Process Clauses of the U.S. Constitution. The District also retains the right to
recover medical costs paid to care for anyone injured by a gun covered by the strict liability act.

On July 20, 2005, Defendants filed a petition for a writ of certiorari before the Supreme Court, asking
the Court to overturn the D.C. Court of Appeals and strike down the District’s strict liability statute
as unconstitutional, arguing that the statute regulates out-of-state gun manufacturers in violation of the
interstate commerce clause. But on October 3, 2005, the Supreme Court declined to review the
decision, allowing the plaintiffs’ claims under the strict liability act to go forward.

On October 27, 2005, defendants filed a motion to dismiss the case, claiming that the new “Protection
of Lawful Commerce in Arms Act” requires the case to be thrown out. Plaintiffs filed an opposition to
the motion, with the Brady Center’s assistance, on December 19, 2005. Plaintiffs asked the court to
throw out the Act as unconstitutional for violating separation of powers principles, the First
Amendment right to petition, the District’s right to due process of law, fundamental principles of
federalism, and equal protection of the laws. On March 10, 2006, a hearing on the motions was held
before Judge Hedge. Brian Siebel of the Brady Center and Paul Wolfson of Wilmer Hale argued on
behalf of the plaintiffs.

On May 22, 2006, Judge Hedge granted Defendants’ motion to dismiss, incorrectly finding that the
purpose of the Act could not preserve claims brought under the Strict Liability Act. The court also
found the Act constitutional. The District appealed the decision and hearing was held before the D.C.
Circuit Court of Appeals in November 2007. On January 10, 2008, the Court of Appeals affirmed the
trial court’s ruling, dismissing the case. The individual plaintiffs and the District sought rehearing en
banc of that decision in February 2008 and the Brady Center filed the petition on their behalf.

The Legal Action Project represents plaintiffs’ in their lawsuit, as co-counsel with the District's Office
of Corporation Counsel and the Washington Lawyers Committee for Civil Rights and Urban Affairs.
The law firm of Wilmer Hale, which had represented the parties from the outset, filed a motion to
withdraw in January 2008.

IMPORTANT PAST CASES INVOLVING PUBLIC ENTITIES

New Orleans, Louisiana

Morial v. Smith & Wesson Corp., No. 98-18578 (Orleans Parish Civil District Court), No. 2000-CA-
1132 (Louisiana Supreme Court)

On October 30, 1998, the Center’s Legal Action Project joined with the City of New Orleans in filing the
first lawsuit in the nation by a government entity against the gin industry. The suit was brought against
15 major handgun manufacturers, 3 industry trade associations, and several New Orleans gun dealers. It
sought to recover for the harm suffered by the City because of the gun industry’s failure to imp lement
safer gun designs, including designs that would prevent unauthorized use of gins by children and others.
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At the behest of the gun lobby, the Louisiana legislature passed two laws intended to frustrate the City’s
lawsuit. The bill approved by the governor on June 11, 1999, precludes local governments in Louisiana
from bringing suit against any manufacturer, trade association, or dealer based on the lawful design,
manufacture, marketing, or sale of firearms or ammunition. The second provision, approved by the
governor on July 12, 1999, provides that Louisiana’s Products Liability Act does not impose liability ona
manufacturer or seller for improper use of aproperly designed and manufactured product.

The defendants filed a motion askingthe court to dismiss the case, but on February 28, 2000, the trial
court ruled in the City’s favor, concludingthat the statutes enacted in an effort to block the City’s lawsuit
cannot be applied retroactively. The court held that retroactive app lication of the statutes would violate
several provisions of the U.S. and Louisiana constitutions and infringe the City’s vested right to bringsuit
under its home rule charter. In addition, the court ruled that the City’s allegations state a claim under
Louisiana’s Products Liability Act. The court held that the claim under the Act is an exclusive one,
precludingthe City from proceeding against the gun manufacturers on any other legal theory or cause of
action.

The defendants took an appeal of that rulingdirectly to the Supreme Court of Louisiana. On April 3,
2001, by avote of 5 to 2, the Court held that the statute signed by the governor on June 11, 1999, bars the
lawsuit, and ordered the City’s case to be dismissed. The Court held that New Orleans, as a political
subdivision of the state, is not entitled to challenge the validity of the state legislature’s enactment.

The Court further held that the statute is a valid exercise of the state’s police power. The two
dissenting justices, including the Court’s Chief Justice, strongly disagreed, pointing out that the City’s
suit is not an improper attempt to regulate the gun industry and that the statute blocking it “is in effect
hurting the public’s welfare by restricting the public’s right to recover damages for injuries resulting
from the act of another, as well as cloaking an entire industry with immunity from suit by certain
plaintiffs.” The Court subsequently denied the City’s motion to reconsider the Court’s ruling.

The U.S. Supreme Court declined to take an appeal.
The Legal Action Project represented M ay or Marc M. M orial of the City of New Orleans in the suit.

Wendell H. Gauthier, an architect of the legal strategy used against the tobacco industry, and his firm
Gauthier, Downing LaBarre, Beiser & Dean, also represented the City in the suit.

Wayne County and the City of Detroit, Michigan

McNamara v. ArmsTechnology, Inc., No. 99-912662 NZ (Circuit Court for the County of Wayne,
M ichigan)

Archer v. Arms Technology, Inc, No. 99-912658 NZ (Circuit Court for the County of Wayne,

M ichigan)

The Legal Action Project represented two local governments in M ichigan bringing lawsuits against the gun
industry. On April 26, 1999, the Legal Action Project joined with Wayne County, Michigan, in filing a
lawsuit against 24 gun manufacturers and 12 local gin dealers. On the same day, the City of Detroit and
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its Mayor, Dennis W. Archer, filed a similar lawsuit against the same defendants. Both complaints
allege that the gun industry has made millions of dollars in profits through marketingand distribution
practices that make guns readily available to an illegitimate secondary market, while Wayne County and
Detroit have incurred millions of dollars in costs dealing with the crimes and injuries that result. The suits
alleged that the defendants’ conduct is negligent and creates a public nuisance, and sought recovery ofthe
expenses incurred by Wayne County and Detroit for additional police, health care, and other services
because of defendants’ conduct.

A Sheriff’s Office investigation conducted shortly before the filing of the suit demonstrated the
seriousness of the problems with lax gun distribution practices. Undercover officers visited gun dealers
throughout the County. In each case, an officer stated that he wanted to buy a gun or ammunition,
identified himself as a convicted felon or juvenile, and asked if a friend could fill out the forms so that the
transaction could be comp leted despite the laws against it. Inalmost every instance, the dealer permitted
the “straw purchase” to be made. At one store, the clerk completed the transaction while repeatedly telling
theundercover officers that it was “highly illegal” to do so. A video of this undercover stingwas made and
is available.

The defendants filed motions to dismiss. In a landmark ruling marking the first time a state or federal
court held that gun manufacturers and dealers could be held liable for creating a public nuisance, Judge
Stempien allowed the cases to proceed. “The factual allegations in the complaint establish that the
Defendants are engaged in a continuing and systematic course of conduct that is proscribed by statute
and calculated to result in harm and economic loss to the citizens of the City of Detroit and Wayne
County,” the opinion concluded.

At the same time, the defendants also looked to the Michigan legislature for help. Shortly after Judge
Stempien’s ruling against the gun manufacturers, both houses of the Michigan legislature passed H.B.
5781, a bill barring local governments in Michigan from bringing lawsuits against gun manufacturers,
and giving the state, through the attorney general, the exclusive authority to file such suits. On June 29,
2000, Michigan Gov. John Engler signed this provision into law as Act No. 265 of the Public Acts of
2000 (now MCL 28.435).

Wayne County and Detroit contend that the legislature’s enactment is unconstitutional for several
reasons, including that it violates separation of powers principles because it purports to merely
“clarify” existing law as only courts have the power to do, and because it purports to apply
retroactively to cases already filed and therefore would violate due process by retroactively taking
away plaintiffs’ vested right to assert their legal claims.

The parties filed briefs on the new law’s validity and its effect on the Wayne County and Detroit
lawsuits. On March 23, 2001, the trial court rejected the defendants’ argument that Michigan cities and
counties do not have standing or capacity to raise the issue of constitutionality of state legislation,
holding that Michigan law permits cities and counties to challenge the constitutionality of a statute
where they have a sufficient interest in the outcome of the litigation, and particularly where the case
involves issues of great public importance and the city or county did not institute the action for the
purpose of challenging the statute.
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Having found that Detroit and Wayne County were entitled to raise the issue, the court found that the
statute passed by Michigan’s legislature was clearly unconstitutional if retroactively applied because it
would deprive the plaintiffs of a “vested right” they obtained when their causes of action accrued. In
addition, the court held that the lawsuit preemption statute “is an unconstitutional violation of
separation of powers because the legislature has in effect acted as the Court of Appeals and dictated
what law should be applied in a case presently pending before this court.”

Defendants appealed to the Michigan Court of Appeals and on August 7, 2003, the trial court ruling
was overturned. The Court of Appeals found that Michigan cities and counties do not have standing or
capacity to raise the issue of constitutionality of state legislation and the statute was constitutional.

The Legal Action Project represented Wayne County in the suit, along with co-counsel Thurswell,
Chayet & Weiner, P.C. and Thomas, Garvey, Garvey & Sciotti, P.L.L.C. The City is represented by
the Legal Action Project and Charfoos & Christensen, P.C.

Boston, Massachusetts

City of Bogon v. Smith & Wesson Corp., No. 99-2590 (Superior Court Department, Suffolk County,
M assachusetts), petition for interlocutory appeal denied, No. 2000-J-0483 (M assachusetts Appeals
Court)

On June 3, 1999, the Legal Action Project joined the City of Boston, M ayor Thomas M. M enino, and the
Boston Public Health Commission in filing suit against the gun manufacturers, distributors, and trade
associations whose manufacturing decisions, marketing schemes, and distribution patterns have injured the
City and its citizens.

Boston’s complaint charged that the defendants created apublic nuisance, negigently distributed their
products, failed to incorp orate feasible and safer designs, and failed to provide adequate warnings about the
dangers of guns. The City sought injunctive relief requiring defendants to imp lement standards and
training for gun distribution, to incorporate appropriate safety devices and warnings, to fund a public
education campaign for the City and to fund violence prevention campaigns in every school and
correctional facility inthe City. The City also sought damages to compensate it for the law enforcement,
security,, emergency services and other costs resulting from defendants’ conduct.

Boston won an important victory on July 13, 2000, when Judge Margaret Hinkle issued a decision
denying the defendants’ motion to dismiss. This case followed on the heels of a decision in the Wayne
County/Detroit case upholding public nuisance liability against the gun industry, but also ruled
favorably on all other counts in Boston’s complaint. Subsequently, this decision was favorably cited in
victories in the Indiana Supreme Court in the Gary case, the Ohio Supreme Court in the Cincinnati
case, and New Jersey Court of Appeals in the Newark case.

Boston prevailed on every issue raised by the defendants, with the court dismissing only a small
portion of one claim that it found was redundant of another count in the complaint. The court rejected
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the gun manufacturers’ argument that Boston cannot obtain any relief because its injuries are too
“remote” and their argument that cities can never recover their costs of providing services to the public.
The court recognized that Boston asserts its own claims, for injuries it has suffered, not an aggregation
of individuals’ claims. Rebutting the gun manufacturers’ assertions that a decision in Boston’s favor
would expose every manufacturer to limitless liability, the court found that Boston’s case is not about
“the mere manufacture and sale of a lawful product,” but whether the gun industry is guilty of “fueling
and exploiting an illegal firearms market and allegedly manufacturing defective and unreasonably
dangerous products.” The defendants tried unsuccessfully to have Judge Hinkle’s decision reversed by
an appellate court.

In discovery, the defendants produced thousands of documents that werereviewed by the Legal Action
Project. Additionally, LAP deposed gin industry officials with knowledge of the industry’s negligent
practices. In December 2000, Boston entered into a separate settlement with Smith & Wesson in which
the gun company committed to revamping its distribution practices by requiring all dealers to abide by a
code of conduct. Thereafter, on March 27, 2002, Boston settled its case against the gun industry. In
return for Boston’s dismissal of its case, the defendants pledged to form a joint council with the City of
Boston to address the continuing problem of gun violence in Boston.

The Legal Action Project represented plaintiffs, along with co-counsel Brown Rudnick Freed & Gesmer,
P.C., Lieff, Cabraser, Heimann & Bernstein, L.L.P., Sullivan, Weinstein & M cQuay, P.C., and Cohen,
Muilstein, Hausfeld & Toll, P.L.L.C.

Cincinnati, Ohio

Cityof Cincinnati v. Beretta U.S.A. Corp., No. A9902369 (Court of Common Pleas, Hamilton
County, Ohio), affirmed, Nos. C-990729, 990814, 990815 (Court of Appeals, 1st Appellate District,
Hamilton County, Ohio), 95 Ohio St.3d 416, 2002-Ohio-2480 (Ohio Supreme Court).

On April 28, 1999, the Legal Action Project joined with the City of Cincinnati in filing a lawsuit against
16 gun manufacturers and 3 gun industry trade associations. The City’s complaint described how the
gun industry has declined to incorporate safety devices and warnings that would help to prevent
accidental shootings, has misled the public with advertising statements about the consequences of
having a gun in the home, and has employed distribution practices resulting in a large, illegitimate
secondary market for guns.

Since the filing, the case has been up and down the Ohio state court system. Judge Ruehlman, of the
Ohio trial court, summarily granted defendants’ motion to dismiss on October 7, 1999. See 1999 WL
809838. Cincinnati appealed the dismissal the Court of Appeals of Ohio, which affirmed the trial
court’s dismissal of the case. See 2000 WL 1133078.

However, on June 12, 2002, in one of the most important rulings ever against the gun industry, the
Ohio Supreme Court reversed the lower court and ruled that plaintiffs have a right to proceed to trial
and present their case to a jury. The Ohio Supreme Court upheld virtually every claim brought by
Cincinnati, noting the potential life-saving impact of liability suits against the gun industry by quoting
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with approval Professors Teret and Vernick of Johns Hopkins University: “If as a result of both
private and municipal lawsuits, firearms are designed to be safer and new marketing practices make it
more difficult for criminals to obtain guns, some firearm-related deaths and injuries may be prevented.”
The Ohio Supreme Court’s decision cleared the way for the Cincinnati suit to proceed to pretrial
discovery and trial.

The City then amended its complaint to include claims against two local distributors. Two distributor
defendants filed motions to dismiss the complaint against them, based on Ohio’s immunity statute, RC
§ 2305.401, which purports to give special immunity to the gun industry from lawsuits. The City
responded to the motions on January 13, 2002, arguing that the statute is unconstitutional. Judge
Ruehlman took the motion under consideration and did not ultimately rule on the constitutionality of
the statute.

However, facing a possible threat from the Ohio immunity statute, a hostile judge, and mounting legal
costs, the City Council voted to drop the City’s suit on April 30, 2003. On May 14, 2003, an order
was granted allowing the City to drop its suit without prejudice. The City’s victory in the Ohio
Supreme Court remains a significant national milestone.

The Legal Action Project represented the City, along with co-counsel Waite, Schneider, Bayless &
Chesley Co., L.P.A., and Barrett & Weber.

California

Peopl e of the State of Californiav. ArcadiaMachine & Tool, Inc (Superior Court of California,
County of San Diego) No. JCCP 4095

The Legal Action Project represented 12 cities and counties in California that brought lawsuits against the
gun industry. These lawsuits began as 3 separate cases, but were consolidated into a single proceeding
The Judicial Council assigned Judge Vincent P. Di Figlia of the Superior Court for the County of San
Diegp to bethe coordination trial judge for all three actions.

On May 25, 1999, the Legal Action project joined with San Francisco, Berkeley, Sacramento, San M ateo
County, and Alameda County in filinga lawsuit against 29 gun manufacturers, 6 gun distributors, and 3
trade associations. Oakland, East Palo Alto, Los Angeles, Los Angeles County, Compton, Ingewood and
West Hollywood, also joined the suit.

The complaints allege that defendants created a public nuisance by supplyingan illegitimate market for
firearms, and violated California’s Business and Professions Code through many of their business
practices such as makingmisleading statements about the dangers of gun ownership, failingto incorp orate
feasible safety features in their products, and failing to make reasonable efforts to control distribution of
firearms. The plaintiffs sought injunctive reliefto put an end to the defendants’ dangerous business
practices and the public nuisance created by them. For violating California’s Business and Professions
Code, defendants could also berequired to pay civil penalties and to disgorge wrongfully -obtained profits.
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California has experienced serious harm from the widespread availability and misuse of firearms by
minors, criminals, and other unauthorized users. In 1997, guns were used in Califomia to commit 1,835
homicides and to inflict over 25,000 serious injuries. The state of California and its cities and counties
have repeatedly enacted laws in an effort to reduce gun violence, while defendants have acted to
circumvent the requirements and restrictions of those laws.

The Califomia cities and counties won a major victory when Judge Di Figlia denied the defendants’ effort
to have all of the cases dismissed. On September 15, 2000, the court held that the cities’ allegations were
sufficient to state each of the claims brought. The court ruled in the defendants’ favor in only one respect,
granting the motion to strike the cities’ request for the remedy of disgorgement of profits.

Therulingcleared the way for the California case to proceed into the discovery phase of litigation, in
which the cities and counties obtained information about the gun industry’s design, distribution, and
marketing practices. The defendants produced thousands of documents which were reviewed by the Legal
Action Project. Additionally, LAP deposed gun industry officials with knowledge of the industry’s
negligent practices.

M otions for summary judgment were filed by various defendants in January 2003. The Legal Action
Project drafted oppositions and secured an affidavit by Robert Ricker, former head of the American
Shooting Sports Council, the gun industry's leadingtrade group, which describes how gun makers have
longbeen aware that distributors and dealers are diverting weapons illegally. Mr. Ricker outlined how the
industry has looked the other way, and silenced anyone in its ranks who showed an inclination to stop the
practice. This is very powerful evidence, not only in this case, but in other cases across the country.

Judge Difiglia heard arguments on February 28, 2003, on an anti-SLAPP motion and a motion for judgment
on the pleadings filed by defendant Andrew’s Distributors. Judge Difiglia denied both of these motions.
Importantly, the Court determined that counties could bring a public nuisance action on behalf of the
people of the State of California, and also ruled that individual public officials could bring

claims of unfair business practices on behalf of the general public.

On March 7,2003, Judge Difiglia granted the gun manufacturers' and trade associations' motion for
summary judgment. Judgment was entered April 10, 2003. Difiglia allowed the plaintiffs’ suit to proceed
against dealers and distributors and trial was set for October 10, 2003. Shortly before trial, two California
gun dealers and three gun distributors who sold guns into California agreed to change the way they do
business in return for being released from the lawsuit. The defendants agreed to take steps that go
above and beyond current federal and state law to prevent firearms from being sold into the
underground market in California, such as:

* Not sell firearms at gun shows;

* Implement an enhanced inventory tracking plan to ensure that firearms are not lost or stolen;

* Annually train all employees on how to recognize and block sales to straw purchasers;

* Adopt as the store’s policy “to go beyond the law in verifying the identity of the actual
purchaser of a firearm”; and
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* Maintain electronically all firearm trace requests conducted by the Bureau of Alcohol, Tobacco,
Firearms and Explosives and provide that information, upon request, to gun manufacturers and
distributors, which would enable them to monitor the conduct of the dealers who sell their
firearms.

Defendants also agreed to compensate the plaintiffs for some of the costs of bringing suit.

Vowing to continue their fight to hold the gin industry accountable, all twelve of the California
jurisdictions appealed Difiglia’s ruling granting summary judgment for the manufacturers and trade
associations to the First District Court of Appealin San Francisco. Oral argument before the appellate
court was held on December 2, 2004, at which Dennis Henigan represented the cities and counties before
the panel of judges. On February 10, 2005, a three judge panel affirmed the trial court’s dismissal of the
case.

Although the gun manufacturers were ultimately not held legally accountable for supplying criminals
with their weapons, the lawsuit exposed to the public view, for the first time, the shocking truth that
major gun manufacturers have known for years that identifiable reckless gun dealers are lining the
manufacturers' pockets by selling thousands of their guns into the underground market. Because of the
work on this suit, the industry's complicity in the illegal gun market can no longer credibly be denied.

The Legal Action Project represented the plaintiffs, along with co-counsel M ilberg Weiss Bershad Hynes
& Lerach, L.LP., and Lieff, Cabraser, Heimann & Bernstein, L.L.P.

Newark, NJ

Jamesv. Arcadia Machine & Tool, Inc., No. ESX-L-6059-99 (Superior Court of New Jersey, Law
Division, Essex County)

On June 9, 1999, the City of Newark filed a lawsuit against 28 gun manufacturers and distributors, 2
dealers, and 2 industry trade associations. The City sought damages as well as an injunction requiring
the defendants to add adequate safety devices to guns and to exercise reasonable care in their
distribution and sales practices. The City suffers from serious gun violence problems in which
interstate gun trafficking plays a major role. Federal statistics show that more than two-thirds of the
guns used in crimes in New Jersey over a four-year period were brought into New Jersey from
southern states.

The defendants filed a motion to dismiss the case, and on December 11, 2001, the court denied the
motion, ruling that Newark may proceed under theories of public nuisance, negligent marketing and
distribution, and negligence. The defendants appealed that decision to the Appellate Division.

Handing defendants another major legal defeat, the Appellate Division affirmed the trial court in a ruling
on March 11, 2003. The Court found that the City's claims of negligence and public nuisance by the
defendant manufacturers can proceed. “New Jersey has a strong public interest in protecting the public
from the violence and social cost associated with the criminal misuse of firearms. In our view, such a
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policy would be undermined by concluding that . . . defendant [gun makers] should be insulated from
liability as a matter of law,” the court wrote. “The City claims that defendants know of the existence of
the illegal gun market, and have the ability to exercise care to prevent the resulting harm by imposing a
more supervised scheme of distribution. The societal interest in the proposed solution is self-evident;
defendants will have the incentive to diminish the potential harm to the City and its inhabitants if
liability is imposed,” the court added.

The Brady Center represented the cities of Jersey City and Camden City as amicus at the oral
argument on the appeal, December 9, 2002. The ruling also paved the way for the separate cases
brought by Jersey City and Camden City to proceed. However, citing mounting legal costs and the
loss of most of the police department’s data in the 2003 Northeast blackout, Newark voluntarily
dismissed its case on December 1, 2003. On March 10, 2004, Judge Carole Ferentz entered an ordering
dismissing the case with prejudice.

The City was represented by its Corporation Counsel Michelle Hollar-Gregory and the law firm of
Davis, Saperstein & Salomon, as well as the Brady Center.

Clewland, OH

White et al. v. Smith and WessonCorp, etal., No. 1: 99 CV 1134 (U.S. Dist. Ct. N.D. Ohio)

On April 15, 1999, Cleveland became the tenth public entity to file a lawsuit against the gun industry.
Mayor Michael R. White brought suit on behalf of the City against 17 gun manufacturers and 3 gun
industry trade associations, contending that these defendants have had the capability to make guns
safer but have refused to incorporate safety devices that would prevent unauthorized use of their
products. Cleveland brought claims of negligence, public nuisance, and a claim under the Ohio Products
Liability Act.

The case was filed in the Court Of Common Pleas, Cuyahoga County, Ohio, but defendants removed it
to federal court and it was then before the U.S. District Court for the Northern District of Ohio. On
July 26, 1999, defendants filed motions to dismiss the case. On March 14, 2000, the court issued an
important decision denying defendants’ motions. See 97 F. Supp. 2d 816 (N.D. Ohio 2000).

The court upheld every one of Cleveland’s claims, noting that “just as products liability lawsuits may
be brought against other allegedly defective products, ranging from abrasive discs to yarn, they may be
brought against firearms. Indeed, products as heavily regulated as firearms, if not much more so, are
subject to product liability lawsuits . . . . Defendants’ argument that this lawsuit against their products
must be dismissed because such a complaint is against the public policy widely misses the mark. “
(internal citations omitted).

The court also denied a separate motion to dismiss based on lack of personal jurisdiction filed by

defendant trade associations on January 27, 2000. The case has been stayed pursuant to a joint motion
by all the parties filed on September 13, 2001. However, the case is no longer active.
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The Brady Center was co-counsel in this case with the City of Cleveland Law Department.

Chiaago, lllinois

City of Chicagoand County of Cook v. Beretta U.S.A. Corp. etal., Nos. 95253, 95243, 95280
(Supreme Court of the State of I1linois), Case No. 00-3541 (Appellate Court of Illinois, First District),
No. 98 CH 15596 (Circuit Court of Cook County)

On November 12, 1998, the City of Chicago and Cook County filed a lawsuit against 23 gun
manufacturers, 12 local gun dealers, and numerous middle-men gun distributors. The suit alleges that
the gun industry created a public nuisance by facilitating trafficking of large numbers of firearms into
Chicago, where handguns have been illegal since 1982.

The lawsuit is based in part on an undercover operation, called Operation Gunsmoke, which exposed
the serious problem of gun trafficking just outside Chicago's borders. Over a three-month period, the
Chicago Police Department sent undercover officers into the 12 gun stores ringing Chicago that had sold
the highest numbers of guns traced to crime within the City. Both agents carried identification
indicating they lived in Chicago, where it is illegal to possess the weapons they were seeking to
purchase. Only one of the agents carried a Firearm Owner Identification Card, which is required under
Illinois law to purchase a firearm, and the agent who did not have the proper ID card nevertheless did
all the talking, placed the cash on the counter, and walked out with the gun. The agents bragged about
needing the guns to "settle a score," to resell to drug gangs, and to use in other criminal enterprises.
Despite the fact that they were attempting blatant "straw purchases" of guns and openly
acknowledging their criminal intentions, the undercover officers purchased 171 guns and received advice
from many dealers on how to avoid federal legal requirements in making the purchases.

The City and County asked for compensation from the defendants for costs they bear as a result of the
public nuisance, such as, costs of treatment of victims of gun violence, police department programs,
and the prosecution of gun control ordinance violations.

On September 15, 2000, the trial court granted a motion to dismiss the case, which was then appealed
by the City to the Illinois Appellate Court. On January 31, 2001, the Brady Center, along with the
Major Cities Police Chiefs Association, filed an amicus brief in the Appellate Court on behalf of the
City of Chicago. The Brady Center argued that cities and counties are entitled to bring civil actions
under public nuisance law to protect themselves and their residents from harm. The right to bring these
actions is a vital complement to criminal law enforcement powers and authority, and this right can be
exercised by a city or county regardless of whether the defendants’ conduct violates criminal law and
regardless of whether or when a criminal prosecution occurs.

On November 4, 2002, the Appeals court reinstated the case, agreeing with the Brady Center and the
City of Chicago. The Court held that the City and County may proceed with their claims of intentional
and unreasonable conduct by the defendants. The Court recognized that plaintiffs alleged that
defendants are "fostering" an "underground handgun market" and intentionally create and maintain this
illegal underground market, which is the direct and proximate cause of deaths and injuries to Chicago
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residents. The Court also recognized the important decision by the Ohio Supreme Court in City of
Cincinnati v. Beretta USA Corp. in its opinion.

Defendants appealed the adverse ruling to the Illinois Supreme Court, which overturned the Appellate
Court decision. On November 18, 2004, the Court dismissed the case. In the opinion, five of seven
Illinois Supreme Court judges took the extraordinary step of expressing alarm at the prospect that the
gun industry may intentionally supply the criminal gun market for profit and called for legislators to
take action.

Illinois Supreme Court Justice Charles Freeman wrote that the "plaintiff's allegations, if true, support
the conclusion that defendant gun manufacturers are not only aware of the probability that their wares
might be used in the commission of crimes, but that they actively seek to exploit that fact to increase
their profit margin...it is my sincere hope that our General Assembly will turn its attention to the
problems this case brings to light." He was joined in the concurring opinion by four other judges. The
City filed a Petition asking the Illinois Supreme Court to rehear the case, which was denied.

At the same time, the City of Chicago was battling with the Department of Justice and the Bureau of
Alcohol, Tobacco, Firearms and Explosives (ATF) to obtain data to help its case. After several years
of litigation, the 7™ Circuit Court of Appeals ruled on September 16, 2004, that the ATF was required
by the Freedom of Information Act (FOIA) to allow the City of Chicago to have access to over one
million crime gun traces sought by the City. City of Chicago v. U.S. Dept. of Treasury, 384 F.3d 429
(7th Cir. 2004). The Brady Center filed an amicus brief in support of the City, which the Court cited
extensively in oral argument and in its decision.

ATEF’s crime gun trace data would have allowed Chicago to identify the high-risk dealers that sell the
majority of guns that later end up being recovered in crime and traced by ATF, as well as the
manufacturers who supply them. The NRA and the gun industry have pushed Congress and ATF to
try to suppress public access to the tracing information, thereby concealing the identities of dealers that
contribute most to the illegal gun market.

The City of Chicago first requested the data under FOIA in March of 2000. ATF withheld crucial
information, arguing that the release of the information might interfere with ongoing criminal
investigations. The City of Chicago filed suit and in 2001 the 7" Circuit first ordered ATF to produce
the data. The Court rejected ATF’s claim that release of the information would interfere with ongoing
investigations and held that the public’s interest in the information trumped ATF’s arguments against
release. ATF appealed that ruling to the U.S. Supreme Court.

Meanwhile, Congress did the NRA’s bidding by passing riders to the 2003 and 2004 appropriation
bills, prohibiting appropriated funds from being used to release firearms tracing data compiled by
federal, state, local or foreign law enforcement agencies. The passage of these appropriations riders
caused the U.S. Supreme Court to send the case back to the 7™ Circuit, where ATF argued that the
riders prevented release of the data. In its September 16, 2004, decision, the 7™ Circuit disagreed, ruling
that the appropriations amendments did not overrule the requirements of FOIA and holding that ATF
could release the data without spending appropriated funds.
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Congress passed another appropriations rider, on November 20, 2004, again seeking to nullify the 7th
Circuit's ruling and prohibit valuable crime gun trace data from ever being disclosed to the public. ATF
asked the 7th Circuit for a rehearing based on this new, even more restrictive, legislation. On
September 12, 2005, the 7™ Circuit found that the requested trace data was “immune from judicial
process” under the new legislation and required the lower court to rule in favor of ATF. The legislation
will prevent any member of the public from requiring ATF to turn over crime gun trace data under
FOIA or through a subpoena.

The City credited a number of organizations for assisting it in filing the lawsuit, including the Legal

Action Project. The Corporation Counsel of the City of Chicago is handling the lawsuit with assistance
from the law firm of Schiff Hardin & Waite.

LITIGATION DEFENDING AND UPHOLDING GUN LAWS

The Legal Action Project is working to defend and up hold reasonable federal, state, and local gun
laws and regulations.

District of Columbia v. Heller, No. 07-290 (U.S. Supreme Court), cert. granted from Parker v.
District of Columbia, 478 F.3d 370 (D.C. Cir. 2007).

The Brady Center is supporting the District of Columbia in defending its longstanding handgun ban in
this case brought by the CATO Institute, a libertarian think-tank. CATO filed a lawsuit on

February 10, 2003, on behalf of several District of Columbia residents seeking to strike down as
unconstitutional D.C.’s restrictive handgun law, along with separate provisions of D.C. law requiring
that registered firearms be kept unloaded or locked when stored at home. The Brady Center filed an
amicus curiae brief on behalf of the District of Columbia.

U.S. District Judge Emmet G. Sullivan upheld the District’s laws in a decision issued March 31, 2004.
The CATO Institute appealed the ruling, which was stayed pending the outcome in another case
attacking the District’s gun laws, Seegars v. Ashcroft. The ruling in Seegars upheld the District’s laws
and on July 15, 2005, counsel for the District filed a motion to remand asking the Appeals court to
affirm the lower court’s dismissal of the lawsuit. However, on November 2, 2005, the Appeals Court
denied the motion to remand and asked for further briefing on the merits of the case. Briefing was
completed in August 2006, and the Brady Center again filed an amicus brief on behalf of the District.
A hearing before the Court of Appeals took place on December 7, 2006.

On March 9, 2007, the court issued a decision, with two judges overruling the trial court and striking
down the District of Columbia's handgun law. The ruling represents the first time in American
history that a Federal appeals court has struck down a gun law on Second Amendment grounds. In
doing so, the two judges disregarded nearly seventy years of U.S. Supreme Court precedent, negated
the democratically-expressed will of the people of the District of Columbia and deprived the
community of a gun law it enacted thirty years ago and still strongly supports. The dissent
vigorously disagreed, correctly noting that the Second Amendment “relates to the Militia of the States
only.” While acknowledging that “reasonable restrictions” to promote “the government's interest in
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public safety” are permitted by the Second Amendment, the two-judge majority substituted its policy
preferences for those of the elected representatives of the District of Columbia.

On May 8, 2007, the D.C. Circuit denied rehearing en banc. The District’s gun laws remain in effect
while the case continues to be litigated. On September 4, 2007, the District of Columbia filed a cert
petition asking the U.S. Supreme Court to accept an appeal. The Supreme Court granted certiorari
and the District of Columbia’s opening brief was filed on January 4, 2008.

On January 11, 2008, the Brady Center, joined by nine major national law enforcement organizations

— International Association of Chiefs of Police, Major Cities Chiefs, International Brotherhood Of
Police Officers, National Organization Of Black Law Enforcement Executives, Hispanic American
Police Command Officers Association, National Black Police Association, National Latino Peace
Officers Association, School Safety Advocacy Council, And Police Executive Research Forum — filed an

amicus brief in support of the District in the case.
The firm of Wilmer Hale is assisting the Brady Center.

Wyoming v. U.S, No. 07-8046 (10™ Cir. 2007)

The Brady Center, along with the National Center for Victims of Crime, filed an amicus brief on
October 9, 2007, supporting the government’s right to prohibit individuals convicted of misdemeanor
crimes of domestic violence from possessing firearms.

Wyoming passed a statute in 2004 which allowed people convicted of domestic violence misdemeanors
to partially expunge their convictions, strictly for the purpose of regaining the ability to possess a
firearm. This was an attempt by legislators in Wyoming to circumvent the Lautenberg Amendment -
the federal law that prohibits possession of a firearm by those who have been convicted of
misdemeanor crimes involving domestic violence. ATF then notified the state that it was in conflict
with federal law and that persons convicted of domestic violence misdemeanors would continue to be
prohibited from possessing firearms under federal law. Wyoming brought suit against ATF, and lost
before the U.S. District Court of Wyoming. The state appealed to the Tenth Circuit and the Brady
Center supported ATF, arguing that a uniform federal standard determines whether state law allows an
individual to regain the ability to possess firearms. A ruling in favor of Wyoming would allow states to
circumvent federal gun laws and could end up voiding federal restrictions on firearms possessors,
including for the mentally ill as well as domestic violence misdemeanants.

The parties await a ruling. The law firm of Steptoe and Johnson prepared the brief for amici.

U.S.v. Frechette 456 F.3d 1 (1¥ Cir. 2006)

The Brady Center, along with the Southern Maine Chapter of the Million Mom March, Maine
Citizens Against Handgun Violence, Maine Coalition to End Domestic Violence, National Council of
Women’s Organizations, Chief Matthew Baker, Chief Timothy Burton, Sheriff Mark Dion, Chief
Edward Googins, Chief William Welch, and Chief Don Winslow, filed an amicus brief on January 30,
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2006, supporting the government’s right to prohibit individuals convicted of misdemeanor crimes of
domestic violence from possessing firearms.

After oral argument before the First Circuit Court of Appeals on May 5, 2006, the Court ruled on
August 2, 2006, upholding the defendant’s indictment for possession of a gun after committing a
domestic violence misdemeanor. This ruling will strengthen the federal law that prohibits possession of
a firearm by those who have been convicted of misdemeanor crimes involving domestic violence - the
Lautenberg Amendment - as a mechanism for keeping guns out of the hands of dangerous people.

Following a 1996 conviction for a crime of domestic violence in Maine state court, John Frechette was
charged with violating the Lautenberg Amendment. Frechette asked the U.S. District Court to dismiss
the indictment because he thought the state court erred when it found that he did not qualify for court

appointed counsel and he was not adequately advised of his right to a jury trial. According to him, he

could not be considered to have been convicted of the state crime, and he still had the right to possess

firearms.

The District Court correctly found that Frechette had knowingly and willingly waived his right to
counsel and had not been denied that right. However, basing its decision on its interpretation of the
state standard for advising a defendant of the defendant’s right to a jury trial, the court decided that
Frechette had not been adequately advised of that right and that his indictment should be dismissed.
The District Court’s decision appears to be the first of its kind anywhere in the country. Both the
U.S. Attorney General and Frechette appealed the court’s decision to the United States Court of
Appeals for the First Circuit. Amici filed a brief supporting the U.S Attorney General because an
affirmance of the District Court’s decision could allow many perpetrators of domestic violence crimes
in Maine to avoid conviction under the Federal law prohibiting gun possession.

The Court of Appeals overturned the District Court’s dismissal of the indictment and remanded the
case.

The law firm of Verrill Dana, LLP in Portland, Maine, prepared the brief for amici.

IMPORTANT PAST CASES

Mosby v. McAteer, No. 2001-0161-A (Supreme Court of Rhode Island)

The Legal Action Project wrote an amicus brief for the Rhode Island Police Chief’s Association, Rhode
Island Chapter ofthe M illion Mom M arch and the Brady Center to Prevent Gun Violence, supportingthe
state’s right to administer its “may issue” concealed carry law. The brief was filed on May 15,2003, and
resulted in a 4-1 rulingby the Supreme Court of Rhode Island upholding the constitutionality of Rhode
Island’s long-standing law restricting the carrying of concealed weapons to persons with a legitimate
need.
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Two individuals who were denied permits to carry concealed handgins sued the Attorney General’s office
and the Rhode Island Bureau of Criminal Identification for violating their due process rights. The Rhode
Island Attorney General’s office has the discretion to grant or deny concealed handgin licenses, makinga
case-by-case determination of “need” when reviewingapplications for concealed handgin licenses, under
R.I. Gen. Laws § 11-47-18.

The trial court granted the Attorney General’s motion to dismiss, finding that the plaintiff’s did not have a
due process right in the application for a concealed handgun license and that the Rhode Island constitution
does not guarantee the right to carry a weapon. Plintiffs appealed this ruling to the Supreme Court.

The Legal Action Project argued that as the Rhode Island constitution does not provide a right to bear
arms, nor any right to carry aloaded concealed handgun in public, the plaintiffs had no due process claim.
Additionally, Rhode Island law has made clear that the Attorney General has the power to administer the
discretionary concealed carry law. Plaintiffs argued that the Rhode Island law should essentially be turned
into a “shall issue” law. LAP’s amicus brief also pointed out that academic and public policy research
demonstrates that most states experience increases in violent crime, murder and robbery when “shall-
issue” laws are adopted.

In its ruling on June 10, 2004, the Court strongly rejected arguments by the gun lobby that an
“individual right to bear arms” provides a right to carry hidden, loaded weapons in public. Instead, the
Court held that the restrictive concealed carry law “is reasonable legislative regulation of weapons that
falls squarely within the state’s police power.”

The Brady Center’s Legal Action Project was assisted in this litigation by the law firm Wilmer Hale.
Klein v. Les, 795 N.E.2d 633 (Ohio 2003).

The Legal Action Project assisted the City of Cincinnatiin defending the Ohio laws that control the

carry ing of concealed weapons and the carry ing of weap ons in motor vehicles. With financial backing from
the Second Amendment Foundation, four individuals brought the case against Hamilton County’s shenff
and Cincinnati’s police, seeking to have the state laws struck down as violating various provisions of the
U.S. and Ohio Constitutions, including the Second Amendment.

On July 18,2000, Judge Robert Ruehlman of the Court of Common Pleas, the same judge who dismissed
the City of Cincinnati’s lawsuit against gun manufacturers, issued a temporary restrainingorder barring
enforcement of the laws being challenged. Judge Ruehlman ordered Cincinnati and Hamilton County law
enforcement officers not to arrest anyone for violating the laws, with this suspension of the laws to remain
in effect for at least three weeks until the court held another hearingin the case. The judge called Ohio’s
laws banning concealed weap ons “most unfortunate” and opined that “every where carry ing concealed
weapons is allowed, crime seems to go down.”

Law enforcement officials disagreed, statingthat the ruling would threaten officers’ safety and wreak havoc
with the justice system. “This misdirected rulingopens the bam door for every violent criminal to carry a
weapon and get away scot free,” said Keith Fangman, president of the Fraternal Order of Police. “Ifany
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of our officers or innocent citizens are killed because Judge Ruehlman allowed violent criminals to carry
guns, he’s goingto have blood on his hands.”

Hamilton County prosecutors asked the Ohio Court of Appeals to intervene and set aside the temp orary
restrainingorder issued by Judge Ruehlman. On July 28, 2000, the Court of Appeals ruled that Judge
Ruehlman did not have the legal authority to issuethe order. The Court of Appeals’ decision restored law
enforcement’s ability to enforce the concealed carry laws, but the case remains before Judge Ruehlman for
further proceedings on the constitutional challenge to the laws.

On August §, 2000, the plaintiffs amended their complaint so that it sought to bar enforcement ofthe
concealed carry laws throughout Ohio, not just in the City of Cincinnati and Hamilton County. Also on
August 8, 2000, Cincinnati moved to dismiss the case for lack of jurisdiction and for failure to state aclaim
on which relief can be granted. The City argued that there is no federal or state constitutional right to carry
concealed weap ons, that the court cannot overrule the public safety determinations made by the Ohio
legislature when it enacted the laws, and that the court should not create arisk of physical hamm to law
enforcement officers by interfering with enforcement of the concealed carry laws. Judge Ruehlman denied
the motion to dismiss on Sept. 14, 2000.

Cincinnatiand the other defendants then moved for summary judgment which was also denied by Judge
Ruehlman. The case proceeded to trial in December 2001. On January 10,2002, Judge Ruehlman issued a
decision enjoining the enforcement in Cincinnati of Ohio's longstandinglaw generally banning the carrying
of concealed weapons. Within hours of the ruling, the Ohio Court of Appeals temporarily blocked Judge
Ruehlman's decision from takingeffect.

With the ongoingassistance of the Brady Center's Legal Action Project, the office of the City Solicitor of
Cincinnatiappealed Ruehlman’s decision to the Ohio Supreme Court for final judgment. A hearingon the
appeal was heard on April 15, 2003. The emergency stay reinstating restrictions on the carryingof
concealed weap ons stayed in place pending the Ohio Supreme Court's final decision on the case. On
September 24, 2003, the Ohio Supreme Court upheld the State's restrictions on the carryingof concealed
weapons. The Court found there is no constitutional right to carry concealed weapons. This ruling
reverses the Court of Appeals ruling. The 5-2 voteis a decisive victory for the City and the Brady Center.

Allegheny Sportsmen@ League, et al.v. Ridge, No. 4 WAP 2002 (Supreme Court of Pennsy Ivania,
Western District)

The Legal Action Project, alongwith the PennsyIvania Chiefs of Police Association, Pennsy lvanians
Against Handgun Violence, Ceasefire PA, and the Pennsylvania Million M om M arch, filed an amicus brief
on June 17,2002, in the Supreme Court in Pennsy lvania in litigation defending the state’s handgun sales
database.

Pennsylvania has kept records of handgun sales since 1901, separate from the criminal background
checks performed by state police for all gun sales. The handgun sales database is used by police to
assist with criminal investigations and is an incredibly important tool for law enforcement. Elimination
of the database would impede criminal investigations. However, The Allegheny Sportsmen’s League
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and the Lehigh Valley Firearms Coalition, with four individuals, sought to eliminate the database by
bringing a complaint in the Commonwealth Court (trial court) on December 6, 2000. The complaint
stated that the database violated the Uniform Firearms Act, which prohibits a registry of “firearms
ownership.” The court dismissed the suit, finding that the state’s handgun database was permissible.

Petitioners then appealed to the Supreme Court, where LAP argued, in its amicus brief, that the
database was not a prohibited “registry of firearm ownership.” The Supreme Court agreed and
affirmed the lower court ruling dismissing the gun group's case. The court repeatedly cited our brief in
its opinion and relied on it for parts of its decision. The law firm of Covington & Burling prepared the
amicus brief on behalf of the Center and the law enforcement organizations.

Springfield Inc.v. Budles, 116 F. Supp. 2d 85 (U.S. District Court for the District of Columbia 2000),
affirmed by 292 F.3d 813 (D.C.Cir. 2002).

The Legal Action Project helped to persuade ATF to close a legal loophole that allowed the
importation of semi-automatic rifles with detachable large-capacity military magazines, and helped to
preserve that victory in the courts. When ATF undertook a review of these weapons to determine
whether they are “particularly suitable for or readily adaptable to sporting purposes” as required by
federal law for them to be imported into this country, the Legal Action Project filed comments
encouraging ATF to stop the importation of these guns. ATF’s final ruling adopted the Legal Action
Project's position and banned the guns.

A licensed importer challenged ATF’s ruling, suing ATF after it revoked the company’s license to
import these guns. The district court rejected the importer’s argument, finding that the agency’s ruling
came only after an exhaustive review of the purpose and history of the federal Gun Control Act and
prior agency policies and that the agency provided a clear explanation of the basis for the change in
policy. See 116 F. Supp. 2d 85.

The importer brought an appeal of that decision to the U.S. Court of Appeals for the District of
Columbia. The Legal Action Project filed an amicus brief supporting the ATF’s ruling and the lower
court's decision on behalf of the Center and an array of law enforcement, public health, and other
groups including the American Public Health Association, the International Brotherhood of Police
Officers, the National Association of Police Organizations the National Association of School
Psychologists, the National Black Police Association, the National Spinal Cord Injury Association, and
the Police Foundation.

The D.C. Circuit heard oral arguments in the case on December 3, 2001, and in a victory for common
sense gun laws, on June 14, 2002, the court ruled 3-0 in favor of LAP’s position that the ATF
regulations were valid.

GOAL, Inc.v. Cellucci, No.98-CV12125 (U.S. District Court for the District of Massachusetts 2000),
appealed to (U.S. Court of Appeals for the First Circuit)

In late 1998, the M assachusetts Legislature passed one of the strongest gun control laws in the nation,
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addressingproblems such as unsafe junk guns and assault weapons. On October 21, 1998, the same day
the law took effect, the Gun Owners Action League (“GOAL”) filed suit in federal district court to stop
certain aspects of the new law from taking effect. Leaving most of the law's gun safety requirements
unchallenged, GOAL principally argued that (1) the law's licensing sy stem for "large capacity" weapons
was unconstitutionally vague, and (2) the law's ban on using human silhouettes on gun targets violated the
First Amendment. The Legal Action Project assisted the Attorney General's office in preparing a response
to the motion for a preliminary injunction as well as a motion to dismiss the case.

On October 2, 2000, the court dismissed GOAL’s claims. “This is a major victory for common sense and
for the overwhelming majority of M assachusetts residents who support our state’s toughest-in-the-nation
laws,” said state Sen. Charyl Jacques. “Now our laws can continue to be amodel for other states to adopt,
because the states will know the laws will be upheld in court.”

The gun owner organization bringing the suit appealed its defeat to the U.S. Court of Appeals for the First
Circuit. Legal Action Project filed an amicus brief in support of the law. The American Academy of Child
and Adolescent Psychiatry, American Association of Suicidology, American M edical Student Association,
American Public Health Association, Stop Handgun Violence, Inc., M assachusetts Brain Injury
Association, and the International Brotherhood of Police Officers joined LAP’s brief.

In avictory for common sense gin laws, on March 25, 2002, the U.S. Court of Appeals for the First
Circuit affirmed the lower court ruling and upheld the dismissal of GOAL's lawsuit, callingmany ofits
clams “meritless.”

The Legal Action Project was assisted in this case by Brown Rudnick Freed & Gesmer, P.C.

Brady Campaign v. Ashcrait, No. 1:04-cv-00454 (RCL) (United States District Court for the District of
Columbia)

The Brady Campaign to Prevent Gun Violence united with the Million Mom March filed a lawsuit in
federal court on March 19, 2004, charging Attorney General Ashcroft and the Justice Department's
Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) with violating the 1994 statute banning
the manufacture, sale and possession of semiautomatic assault weapons ("Assault Weapon Ban"). The
suit charges Ashcroft and ATF with allowing gun manufacturers to make thousands of new illegal
assault weapons.

The lawsuit was based in part on documents obtained by the Brady Center from ATF through the
Freedom of Information Act (“FOIA”). The documents obtained through FOIA include
correspondence with Bushmaster Firearms of Windham, Maine in which ATF repeatedly gave
Bushmaster permission to manufacture new "receivers" to replace damaged receivers for semiautomatic
assault weapons that were possessed before the Assault Weapon Ban went into effect and thus were
protected by the Ban's "grandfather" clause. Since Bushmaster is only one of many gun manufacturers
who made assault weapons before the Act was passed, it is likely that ATF has allowed thousands of
illegal assault weapons to be manufactured.
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The "receiver" is the housing for the firing mechanism of the gun and has a special legal status. Under
the Act, the "receiver" of an assault weapon is considered the gun itself. Therefore, by allowing gun
makers to manufacture new receivers, ATF has been allowing the manufacture of new assault weapons,
in contravention of the statute.

When Congress "grandfathered" assault weapons legally possessed when the assault weapon ban was
passed, it expected that over time the number of grandfathered assault weapons in circulation would
gradually decline, as the guns became nonfunctional due to wear and tear. The Brady Campaign claims
that the Justice Department's enforcement policy ensures, instead, that thousands of grandfathered
assault weapons will remain functional into the foreseeable future. At the time the statute was enacted
in 1994, ATF estimated there were approximately two million assault weapons in circulation.

On April 7, 2004, the Brady Campaign moved for a preliminary injunction prohibiting the government
from continuing to allow the manufacture of new receivers for semiautomatic assault weapons. The
government moved for summary judgment on May 19, 2004. The Brady Campaign responded on June
9, 2004, and a hearing was held on the Brady Campaign’s motion on July 2, 2004.

On June 9, 2004, ATF produced redacted copies of 1100 more “variances” that ATF sent in response
to gun manufacturers requesting that they be allowed to manufacture new receivers to replace damaged
ones. The documents were produced pursuant to the Center’s previous FOIA requests and show that
many manufacturers produced new receivers and likely thousands more illegal assault weapons were
made by other manufacturers.

On September 10, 2004, three days before the assault weapon ban was set to expire, District Court
Judge Lamberth dismissed the Brady Campaign’s claims for lack of standing to challenge ATF’s
actions. The court did not rule on the legality of ATF’s policy. Judge Lamberth held that the
Campaign’s members had not shown that, if ATF's policy had been different, there would have been a
reduced risk of assault weapon violence to them. The judge speculated that, even if ATF had not
allowed the manufacture of replacement receivers, gun makers may have found "some alternative
means" of doing so.

LITIGATION SEEKING TO STRIKE DOWN
THE NRAOSGUNS-AT-WORK LAWS

ConocoPhillipsv. Henry, No. 07-5166 (10" Cir.), on appeal from 520 F. Supp.2d 1282 (N.D. Ok.
2007).

The National Rifle Association has made it a major priority to pass state laws prohibiting employers
from barring guns from workplaces, starting with a ban on prohibitions in company parking lots.
Oklahoma was the first state to pass one of these laws, in 2005. Shortly thereafter, a consortium of
companies, headed by ConocoPhillips, filed suit in federal court arguing the law is unconstitutional as a
violation of property rights and the Occupational Safety and Health Act’s (OSHA) general duty clause,
which requires employers in the U.S. to provide safe workplaces.
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On October 4, 2007, a federal court in Oklahoma permanently enjoined Oklahoma’s guns-at-work law
from taking effect. The same court had issued a temporary restraining order in a previous ruling.

The court, citing our Forced Entry report at length — even going so far as to describe the Oklahoma
statute as a “forced entry” law — held that the federal obligation to provide a safe workplace for
employees under OSHA's general duty clause must trump a state law that threatens workplace safety.
"In fact, the Court can imagine no other 'condition' on company property that more significantly
increases the risk of death or serious bodily harm to employees in a situation involving workplace
violence [than the presence of firearms.]" Courts in Utah and Oklahoma have also found there is no
right to bring guns to work. The court rejected the companies’ property rights arguments, however.

The case is now on appeal in the U.S. Court of Appeals for the Tenth Circuit, with briefing underway
by the parties. The Brady Center enlisted the law firm of McDermott, Will & Emery to file an amicus
brief on its behalf and the brief was filed in February 2008 with the American Society of Safety
Engineers (ASSE) and ASIS International joining as amici.
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