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Poi nts of View
DANCES W TH GUNS

IN THE D. C. GUN CASE, THE SCLI Cl TOR GENERAL HOPS BETWEEN POLI TI CS AND
PRACTI CALI TY

Denni s A. Heni gan
These should be high tines for gun control opponents.

Their decades-l ong canpaign to pronote the Second Anendnent's right 'to keep and
bear Arns' as a fundanental, personal right has now, in District of Colunbia v.
Hel l er, brought the issue to the Suprene Court. On March 18, the high court will
hear argunents on the constitutionality of the District's handgun ban.

As that day approaches, however, all is not bliss for the 'gun rights' community.
A nost unlikely traitor has been identified in their mdst: the Bush Justice De-
partment.

In what will likely be the nost surprising am cus curiae filing of the Court's
term Solicitor General Paul Cl ement has entered the Heller case to support re-
versal of the 2-1 decision by the U S. Court of Appeals for the DDC. Circuit that
overturned the D.C. gun law as a violation of Second Amendnment rights. The Justice
Department's brief suggests a remand to the |lower courts for further fact-finding
The brief sharply undercuts the departnent's prior efforts, initiated by then-
Attorney Ceneral John Ashcroft, to appease the gun | obby on the Second Amendment.

The pro-gun 'true believers' are not pleased. The |lead |awer for plaintiff Dick
Heller calls the Justice Departnment brief 'absurd.' A |eading congressional Repub-
lican says it is 'just outrageous.' The National Rifle Association warns that 'gun
owners are understandably di snmayed.'

To be sure, the governnment's brief hardly endorses the District's handgun ban as
good policy. Nor does it retreat fromthe departnent's six-year-old position that
the Second Anendnent right is not limted to participation in an organi zed state
mlitia.

But it does strongly object to the D.C. Circuit's holding that because handguns
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are 'Arns' within the neaning of the Second Amendnent, they cannot be banned, re-

gardl ess of the availability of other guns for self-defense and regardl ess of the
public safety issues at stake. Instead, according to the Justice Departnent, '[a]

nunber of factors--including whether a particular kind of firearmis conmonly pos-
sessed, poses specific dangers, or has unique uses, as well as the availability of
functional alternatives--are relevant to the constitutional analysis.

To the pro-gun partisans, these are fighting words. For them it is nothing short
of heresy to suggest that the constitutionality of a handgun ban could turn on 'a
nunber of factors.'

CHEERS AT THE NRA

The Bush adm nistration finds itself between a rock and a hard place on guns. It
is, however, a dilemma of its own making. Six years ago, Ashcroft made a political
decision to endorse the gun | obby's expansive view of the Second Amendnent. Long
after Ashcroft's departure, the Justice Departnent now faces the dangerous--but
entirely foreseeabl e--consequences of that decision for the gun laws it is duty-
bound to enforce.

The Second Amendnent reads: 'A well regulated MIlitia, being necessary to the se-
curity of a free State, the right of the people to keep and bear Arnms, shall not
be infringed.' For nmore than six decades, the Justice Departnent has successfully
argued to the federal courts that the anmendment guarantees the people the right to
be arnmed only in service to a state-regulated mlitia

The courts had al nost universally agreed that this was the only interpretation of
t he amendnment that accounts for all of its words. Because the militia of the
foundi ng era--in which nost of the adult male population was required to obtain
and ' keep' firearnms at honme for militia service--has |ong ago di sappeared, the de-
partment's interpretation ensured the constitutionality of federal gun laws. Wth
the el ection of President George W Bush--and the gun |obby's boast that it woul d
virtually have an office in the Wite House--the stage was set for a radica
change.

In a blatantly political act, on May 17, 2001, on the eve of the National Rifle
Associ ation's convention, Ashcroft wote a letter to the NRA, on Justice Depart-
ment | etterhead, explaining that it was 'unequivocally' his view that the Second
Anmendrent 'protects the private ownership of firearns,' regardl ess of an individu-
al's connection to a state nilitia. The letter was read aloud to the cheers of the
gat hered conventi oneers.

A COLLI SI ON COURSE

From the outset, it was obvious that the Ashcroft letter had put the Justice De-
partment on a collision course with its duty to defend federal gun | aws.
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In rejecting the '"mlitia purpose' interpretation of the Second Amendment, the
department had jettisoned its nost potent argunent for the constitutionality of
those federal laws. In a later nenorandumto U.S. attorneys making his Second
Amendrent views official policy, Ashcroft took great pains to assure the prosec-
utors that the new policy 'does not mean that reasonable restrictions cannot be
i nposed to prevent unfit persons from possessing firearns or to restrict posses-
sion of firearnms particularly suited to crimnal msuse.'

The problem however, was that the departnent's interpretation was an invitation
to judges to enforce their own views about the 'reasonabl eness' of particular gun
restrictions, whereas the 'mlitia purpose' view had ensured that decisions about
gun policy would rest with Congress and other |egislative bodies. The Justice De-
partment could offer endl ess assurances of the constitutionality of existing |aws,
but it could not control how courts would apply a newly expansive Second Amendment
right.

As a group of forner top Justice Departnent officials put it in an am cus brief

in Heller, a Second Anendnent right to be armed 'for. . . purposes unanchored to
the operation of the mlitia'" would increase "the risk that a firearns regul ation
or prohibition enacted to protect public safety will be invalidated.' Signific-

antly, one of the signatories to that brief is Roscoe Howard, a former Bush-
appointed U S. attorney for the District. In that capacity, he was in charge of
prosecuting violations of D.C. gun |aws.

MACHI NE GUNS?

Wth the D.C. Circuit's ruling in Heller, the departnment is now reapi ng what Ash-
croft sowed. A federal appeals court, for the first time in history, has struck
down a gun law as a violation of the Second Anmendrment, under a theory that the de-
partment acknow edges is a direct threat to existing federal gun | aws.

Al though the D.C. Circuit's opinion repeated the mantra that the 'private pur-
pose' reading of the Second Amendnent pernits 'reasonable' restrictions on guns,
it concluded that a handgun ban was per se unreasonable. According to the Justice
Department's Heller brief, this 'categorical approach would cast doubt on the con-
stitutionality of the current federal nachine gun ban, as well as on Congress's
general authority to protect the public safety by identifying and proscribing par-
ticularly dangerous weapons.'

The Justice Departnent's Second Amendnent revisionismhad collided with its con-
sequences for real gun |aws used to prosecute real crimnals.

FATALLY Cl RCULAR

Apart fromits effective denonstration of the threat to public safety fromthe
D.C. Circuit's opinion, the Justice Departnent brief is still wong on the big is-
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sue in Heller : the meaning and scope of the Second Anendnent.

The brief's reasoning is fatally circular. It concedes that, to the extent the
amendnent's 'substantive scope was otherw se unclear,' its 'prefatory |anguage
could be used to resolve the ambiguity.' But, the brief suggests, 'an introductory
decl aration or statenent of purpose could not supersede the plain meaning of the
operative guarantee.'’

This reasoning assunes the truth of the very proposition that the departnment is
trying to prove: that the neaning of 'the right of the people to keep and bear
Arns' is properly discernible apart fromthe anmendnent's statenent of purpose and
that, so deternmined, it 'plainly' supports a right to be arned for private pur-
poses. On the contrary, it is precisely because the neaning of the guarantee can-
not properly be determined apart fromits expressed nmlitia purpose that the
privat e- purpose view fails.

I ndeed, in its nost extensive prior discussion of the Second Anendnent, the Su-
preme Court, in United States v. MIller (1939), wote that the amendnment 'nust be
interpreted and applied' with its mlitia purpose 'in view'

VWereas MIler taught that the meaning of the right to keep and bear arns cannot
be determined in isolation fromits context in an amendnent expressing the inport-
ance of the mlitia, the governnent's brief defies that conclusion by arguing that
the 'plain nmeaning’ of the guarantee could be determ ned w thout regard for con-
text.

FOR | NSURRECTI ON

Finally, and nost troubling, the departnent's brief asserts that the amendnent
guarantees 'an arned citizenry as a deterrent to abusive behavior by the federa
government itself.'

The appearance of these words in a legal brief by the Departnment of Justice
shoul d be alarnming to the Suprene Court and, indeed, to every Anerican.

If an "arned citizenry' is a constitutionally protected 'deterrent' to abuse by
federal officials, this would inply that the greatest protection should be given
citizens who are arm ng thensel ves against the threat of such abuse.

Does this nean that federal authorities are constitutionally barred fromtaking
action against the stockpiling of illegal weapons by extreni st groups, the organ-
i zation and training of arned private militias, and other preparations for violent
di ssent by those who believe that the federal governnment is engaged in 'abusive
behavior'? Can it be that the Bush Justice Departnent regards preparation for
arnmed insurrection as constitutionally protected?

Havi ng fol l owed the gun | obby down the private-rights road, the Bush Justice De-
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partment realized it |leads to a dangerous cliff, and stepped back

At the sanme time, however, it stubbornly adheres to a reading of the Second
Amendnent that, if adopted by the Supreme Court, would limt the power of our

el ected officials, and | aw enforcenent, to protect the public fromcrimnal and
political violence.

The departnent's brief nay annoy the gun | obby. But, for conpletely different
reasons, it should trouble the rest of the country as well.

Dennis A. Henigan is vice president for |law and policy at the Brady Center to
Prevent Gun Viol ence. The Brady Center has appeared as anmicus curiae in District
of Colunbia v. Heller.
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