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PROCEEDI NGS

MR CLARK: Good norning. | amDbDavid dark from
Jackson, Mssissippi. | ama past chair of the American Bar
Associ ation's Coordinating Commttee on GQun Violence. And on
behal f of the Anmerican Bar Association, which is one of the
co-sponsors this nmorning, | want to wel cone you to this
synposiumentitled, “After The Enerson Decision: Setting The
Record Strai ght On The Second Amendnent.”

On April 7 of last year Judge Sam Cunm ngs, a
federal district judge in Dallas, Texas, becane the first
federal judge in over 60 years to overturn a gun control |aw
on the grounds that the Second Anendnent protects the
i ndividual right to own firearns.

The ruling in U.S. vs. Emerson not only appears
clearly to conflict with I ower courts' obligations to foll ow
the lead of appellate courts, but also appears to be in direct
conflict with long established U S. Supreme Court precedent.

Unfortunately, the Emerson Decision has given life



to the gun |obby's long-tine efforts to pronote a theory that
t he Second Anendnent guarantees a broad individual right to
bear arnms, a right that they say precludes the enactnent of
any gun control |aw

There is, perhaps, no constitutional issue on which
there is so nmuch political rhetoric and such public
m sunder st andi ng as the Second Amendnent. It has | ong been
remarkabl e that the glib political use of Second Amendnent
clainms is allowed, even accepted, in the face of, directly,
the contrary | aw of the Second Anendnent.

The ABA has been concerned about this since the md
1960s, when the gun | obby clained that the proposed
| egislation that eventually led to the 1968 Gun Control Law
woul d vi ol ate the Second Amendnent right to bear arnms. Now,
that was the | aw that, anmong other things, would outlaw sal es
of firearms to convicted felons and m nors.

That very issue was rul ed upon, by the way, in 1980

when the Suprene Court upheld the 1968 acts prohibition of
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sales to felons citing the 1939 precedent requiring that there
must be "sone reasonable relationship to the maintenance of a
mlitia" for there to be an issue as to the reach of the
Second Anmendnent .

The ABA is commtted to further and better
under st andi ng of the |aw of the Second Arendnent, what our
courts have ruled historically, and the application of Second
Amendnent jurisprudence to the issues Congress and
| egi sl atures now face. To that end we are very pl eased today
tojoin wwth the Center To Prevent Handgun Viol ence in
bringi ng several of Anerica' s nost acclained scholars to
di scuss their scholarship and the historical context in which
t he Second Anendnent was crafted, including its relationship
to English law as well as its bearing upon the Enerson
Deci si on.

| amvery pleased to introduce the noderator for
thi s discussion, Dennis Henigan, who is primarily responsible

for organizing this synmnposium Dennis is director of the
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Legal Action Project at the Center to Prevent Handgun Vi ol ence
I n Washington. The Legal Action Project is a national public
i nterest | aw program whi ch provides pro bono | egal
representation to victins of gun violence in | awsuits agai nst
the gun industry and al so assists in the defense of reasonable
gun | aws when they are attacked in the courts.

M. Henigan al so serves as general counsel of
Handgun Control Inc., the largest citizens’ organization
wor ki ng for stronger |aws to reduce gun violence. Under M.
Henigan's direction the Legal Action Project has filed a
nunber of innovative | awsuits agai nst the gun industry
including the first case to inpose liability on the gun maker
for failing to personalize guns to prevent their use by
children, and the first case brought by a city to recover the
public costs of gun viol ence.

Hs work as a public interest |awer was profiled in
a May 17, 1999 issue of New Yorker nmagazine. M. Henigan

fornmerly was a partner in the Washington, D.C. office of Fol ey



and Lardner where he practiced |law for 11 years before taking
his current position.

He has witten and spoken extensively on liability
and constitutional issues relating to firearns including
testifying before several congressional conmttees. He is the
aut hor of two major Law Review articles on the Second
Amendnent one of which was cited and relied upon by a federal
court of appeals in upholding the federal machi ne-gun | aw
agai nst Second Anendnent attack. That was a decision by the
8th Grcuit in U.S. vs. Hale in 1992.s

An interviewwth M. Henigan on guns and the

judiciary appears in the book, @Qns And The Constitution, The

M/th O Second Anendnent Protection For Firearns In Anerica,

published in 1996. M. Henigan received his B.A from Cberlin
Col I ege and his | aw degree fromthe University of Virginia Law
School .

Denni s.

MR HENI GAN.  Thank you, Dave.



| want to thank the American Bar Association, first
of all, for its leadership in efforts to enhance public
under st andi ng of this nost msrepresented of our provisions of
the Bill of Rights. The ABA has just been a stalwart on this
for so many years, and we are just deeply appreciative of
their help in organizing this programas well.

Before | try to put this programin context with a
few introductory remarks, | also want to recogni ze the
i ncom ng President of the Center To Prevent Handgun Vi ol ence
and Handgun Control, M ke Barnes, who has been able to join
us.

Thanks, M ke, for com ng.

It's clear that a very persistent feature of the gun
control debate in this country is the effort to give that
debate a constitutional dinension. The rallying cry of the
gun | obby's opposition to sensible gun laws is that they
violate the Second Anendnent's right to keep and bear arns.

According to the NRA the Second Anendnent guarant ees



an individual right to bear arns as broad as our First
Amendnent rights. In fact, Charlton Heston has said that the
Second Anendnent guarantees our nost inportant freedom He
calls it Anerica's first freedom the first anong equals in
the Bill of Rights. And in an ironic twist two years ago, two
years before Col unbi ne, Charlton Heston gave a speech in this
building to the National Press dub in which he pledged that
the NRA woul d raise $100 mllion "to teach Anmerican kids what
the right to keep and bear arns really neans to their culture
and their country."

The NRA's claimto know what the Second Arendrent
really means has encountered a nagging difficulty. Over and
over again, as Dave told you, the NRA s position has been
rejected by the nation's courts.

The federal judiciary, in fact, has reached a
remar kabl e consensus on this issue that the Second Amendnent
concerns the bearing of arnms only in connection with service

in a state-organized mlitia, and that it has nothing to do
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wi th possession of guns for personal purposes.

In fact, until recently, only one federal court had
ever struck down a gun control |aw on Second Anendnent
grounds. And that court was reversed by the U S. Suprene
Court in its nost extensive decision on the Second Arendnent,
the U.S. vs. Miller case in 1939, where the court stated that
t he obvi ous purpose of the anendnent was "to assure the
continuation and render possible the effectiveness of the
state mlitia." And the court added it nust be interpreted
and applied with that end in view

In over 35 decisions since MIler the |ower federal
courts have heeded the Supreme Court's conmand until | ast
year. 1In a case called U.S. vs. Emerson a federal judge in
Texas, Sam Cunm ngs, struck down on Second Amendnent grounds
the federal statute barring possession of guns by persons who
wer e under donestic restraining orders.

And the facts of the Enerson case are useful here

because they really show what is at stake in the Second
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Amendnent debate. The subject of this restraining order, Dr.
Ti mot hy Joe Enerson, was indicted for illegally possessing two
9-mllineter pistols, a sem-auto M1 carbine, a sem -auto SKS
assault rifle with a bayonet attached, and a sem-auto M 13
assault rifle.

Dr. Emerson was involved in a heated divorce
proceeding. And during an argunent with his wife at his
medi cal office he had pulled his Beretta pistol fromhis desk
drawer, cocked it, and pointed it at his wife and young
daughter. Fortunately, they left before any harm coul d be
done. That sane day Dr. Enerson told a co-worker that he
"needed to get rid of his wife," that he had an assault weapon
and just needed to get bullets.

Dr. Enerson was exactly the kind of person that
Congress had in mnd when it enacted this sensible statute
barring possession of guns by persons under donestic
restraining orders. But, neverthel ess, Judge Cumm ngs

dismssed his indictnent for illegal possession and decl ared
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that | aw unconstitutional

Thi s case denonstrates the m schief that can be done
by the individual rights view of the Second Arendnent taken by
the NRA. The Constitution in this case was held to bl ock the
enforcenent of a sensible gun | aw against a very high risk gun
owner .

Vel |, fortunately, every federal court that has
consi dered Enerson since it cane down, has rejected its
readi ng of the Second Amendnent. And those courts include the
Federal Court for the Southern District of West Virginia, the
7th Grcuit Court of Appeals, and the Federal Court for the
Eastern District of Louisiana. Al of them have rejected
Enerson' s vi ew.

Judge Cummi ngs' ruling in Emerson was | argely based
on his interpretation of the history of the Second Amendnent.
And the schol ars who have joined us today will denonstrate
that Judge Cumm ngs had the history all wong.

The Second Anendnent actually does not present the
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classic issue of whether in interpreting the Constitution the
original intent of the franers should give way to changed
contenporary circunstances. The historians joining us today
wi Il argue that history itself defeats the individual rights
view of the Second Anendnment. So, this is not a struggle
bet ween origi nal intent and contenporary circunstances.

The Emerson Decision is now on appeal to the U S,
Court of Appeals for the 5th Grcuit and the views of these
scholars are also reflected in a friend-of-the-court brief
filed in the 5th Grcuit by over 50 | aw professors and
hi storians urging reversal of Judge Cunmm ngs' deci sion.

Let nme introduce our speakers. W are going to
begin with Prof. Lois Schwoerer. Prof. Schwoerer is the
Kai ser Professor of Hstory Eneritus at the George Washi ngton
Uni versity here in Washington, D.C. She is a renowned expert
on English history and has published numerous books and
articles including two award-w nni ng books of particul ar

rel evance to the Second Anendnent: No Standing Arm es! The
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Antiarny ldeology in 17th century Engl and, and The Decl arati on

O R ghts, 1689.

Anong her many honors Dr. Schwoerer is an el ected
Fel l ow of the Royal H storical Society and a nenber of the
Fol ger Shakespeare Library Steering Commttee. Prof.
Schwoerer will discuss what English history can teach us about
the real neaning of the Second Anendnent.

Dr. Schwoerer.

PROF. SCHWCERER:  Thank you very nuch, M. Heni gan.

Before | begin | want to apol ogi ze for ny voi ce.
But, perhaps, those of you who live in Washington will be
synpathetic. | just have a touch of something that's been
going around. And | also would like to say that | nade a
hand- out, and | was hopi ng that those of you in the audi ence
woul d have a copy. And | don't know what happened to it. Oh,
you do have it, okay. Wll, that's fine.

Vell, then, let nme begin. M assignnent this

norning is to discuss the English background to the Second



Amendnent of our Constitution. And ny purpose is to set the
record straight. Let ne say the interest in the English
background to the Second Amendnent has not al ways been very
intense. It has grown over the past 20 years or so as the
debat e about the Second Amendnent intensified.

And so it was that in the 1970s and 1980s a nunber
of articles appeared that anal yzed the English background to
the Second Anendnent. But | think it's fair to say that by
and large those articles attracted the attention of experts
and were not well circulated to people who were just vaguely
I nt er est ed.

But, then, in 1994 Joyce Lee Malcolm who is an
Anerican and a professor of English history, who teaches at
Bentl ey Col |l ege in Massachusetts, recast and enl arged her

earlier articles into a book entitled To Keep And Bear Arnms,

The Origins O An Angl o- Anerican R ght, which Harvard

Uni versity Press published.

15

In this book Mal col mpresented the idea that the old
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medi eval English duty to serve in the mlitia and in the posse
comtatus, which was a body that saw to the safety of the

i ndi vidual comunity, a duty that was inposed at | east
theoretically on all males between the ages of 16 and 60, was
transformed at the tine of England' s glorious revolution in
1688/ 89 into the right of the individual to keep and bear

arms.

She maintained that Article VII of the Declaration
of R ghts 1689, which we know nore famliarly as The Bill of
Ri ghts 1689, which was its statutory form secured that right
and bequeathed it to the Anerican col onists.

Mal col mwote, "The right of ordinary citizens to
possess weapons [was] secured by Englishnmen” and decl ared t hat
in 1689 “the political nation clainmed for all Protestants a
right to have weapons."” She went on to say that the
Convention of 1689, which was the body that drew up the
decl aration, "came down squarely and exclusively in favor of

an individual right to have arns for self defense.”
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Mal colmtraced the fate of Article VII throughout
t he next centuries saying that many people wanted to reaffirm
it but that it was "gently teased frompublic use.” And,
then, turning to colonial Anmerica, she declared that Article
VIl was a | egacy that influenced the drafters of the Second
Anendnent who, however, broadened that |egacy, sweeping aside
all “l'imtations” and forbidding any “infringenent” upon the
right to possess arns.

Vell, this very highly provocative and confidently
stated thesis has provoked a | ot of interest not just anong
people in universities, but people wi dely spread across this
country. And it has encouraged very warm approval .

At the present tine, to keep and bear arns plays an
i mportant role in discussions in the neaning of the Second
Anendnent. But what | want to do this norning is to contest
this thesis, show why it is unacceptable, and correct Prof.
Mal col mM's readi ng of the evidence and her understanding of the

nature of late 17th century Engl and.



18

Now, to dissent fromProf. Malcolnmis interpretation
sonme mght say is fool hardy; that the task is intimdating,
even daunting. After all, Ml colms book was enthusiastically
recei ved by Anerican historians and | egal commentators and the
gun comunity. Lengthy reviews warnmly praising the book
poured fromlaw journals, including those of the highest
reput ati on.

Her argunent has been described as irrefutable, her
research in political and legal history as neticul ous, her
book as a foundational text of the standard nodel s.

Predi ctably, the National R fle Association pronoted the book,
and reviews inits journals were especially enthusiastic.

Less predictably, and indeed rather surprisingly,

t he book found favor with the Bench. Suprene Court Justice
Ant hony Scalia described it as an excellent study. And Judge
Sam Cumm ngs of the 5th Grcuit Court in Texas, now fanous as
we know, for his ruling in Enerson, cited Mal col s book in

asserting that the right to bear arns was a | egacy of the
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English Bill of Rights.

It has been noticed that no schol ar has chal | enged
Mal colmin print. That is, strictly speaking, not true. But
it is true that of the formal published reviews only one --
that one by ne -- expressed reservations about the thesis and
the scholarship. And only two other historians have
negatively criticized Malcolms study in print.

In short, Malcolms thesis has been wi dely accepted.

And al t hough not carefully examned in print, it enjoys the
status of dogma respecting the English origins of the Second
Arendnent .

So, where shall | begin in ny effort to present what
| say is the correct interpretation of the English background
of the Second Anendnent? | wll start with the evidence, that
is, with Article VII of the Declaration of Rights, and will in
the 20 mnutes that | have say very little about anything
el se.

As one m ght expect, the Declaration of R ghts and
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Article VI1 took sone days to draft. It began on January 29,
1689 when Anthony Cary, Lord Fal kl and, urged the House of
Conmons, not to think for a mnute nore about filling the
throne until they had deci ded, "what power to give to the
Crown and what not."

Fol  owi ng, then, a | engthy debate, the House
concurred and appoi nted a 29-nenber commttee, the R ghts
Conmttee, to prepare a report. 1In due course the commttee
presented its report entitled “The Heads of Gievances.” The
report contai ned 28 heads, three of which are pertinent to our
di scussi on.

Head No. 5 declared the acts concerning the mlitia
are grievous to the subject. Head No. 6 declared that the
rai sing or keeping of a standing arny within this kingdomin
time of peace, unless it be with the consent of Parliament, is
against the law. And No. 7 declared, as you see on the
handout, you see its very words, "It is necessary for the

public safety that the subjects, which are Protestant, should
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provi de and keep arns for their common defense, and that arns
whi ch have been seized and taken fromthembe restored.”

At this stage in the drafting process, as you
observe, the right of all Protestants to have arns is clai ned.

As the negotiations proceeded the House of Lords insisted
upon certain anendnents. The Prince of Orange, who was to
becone Wlliamlll, and his peopl e expressed objections to any
amendnment that restricted his powers.

Under pressure to shorten the list the conmttee
decided to separate all those heads into two categories. One
category was a list of what they thought woul d be desirable
but that required new |aw. The other category was a |ist of
what they declared was old |law —law that they were sinply
reaf firm ng.

The headi ng about the mlitia was dropped because
there was no question that it required a | ot of new
| egi sl ati on. The headi ng about standing armes, although it,

too, really was new | aw, was kept in the category of old | aw
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The headi ng about the right to arns was revised.

And al though it, too, made new law, it was retained in the
category of things reaffirmng old | aw.

A further decision was nade to organi ze the |ist
into, on the one hand, grievances that they wanted to express
agai nst Janes Il, the Catholic king, who had irritated themin
so many di fferent ways, and match those grievances with a
parallel list of 13 alleged ancient rights. This was the form
that the heads of grievances finally took in the Declaration
of R ghts.

And in its final formArticle VII read, as you see,
"The subjects which are Protestant, may have arns for their
defense suitable to their condition and as allowed by | aw. "

It is plain that Article VIl qualifies the right of the
subject to have arns in three respects: religion, you have
got to be Protestant. You certainly can't be Catholic, and
you can't be anything el se.

Soci oecononmi ¢ status, suitable to their condition.
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And | aw, according to law. Goviously, the | anguage had
traveled a long way fromits first formulation. Qoviously,
Article VI1 was the result of negotiation and revision.

| want to exam ne each of the restrictions that the
final formof the article places on the right of subjects to
have arnms. But before | do that | want to say sonethi ng about
what is nmeant by "arns for their defense.”" The word "arns" is
not about duck hunting. The Oxford English Dictionary tells
us that 17th century contenporaries used the word to mean
"instrunments including all kinds of things, including guns
used in war" for defensive and of fensi ve purposes.

I f some ot her kind of weapon were intended, that
word or words woul d have been used, | argue, because the
drafters were heavily dom nated by | awers. And, as we know,
| awers are all very intelligent and very sensitive to the
ki nds of words that they use.

The point is that these nmen were guaranteeing a

right to have arns for the subjects' defense. They were not
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provi ding a constitutional guarantee that subjects m ght have
a gun or whatever for the protection of thenselves, their
famly, their community, or for hunting.

In the 17th century and earlier, in a predomnantly
rural society, in a society that had no police force, it was
t he usual practice for persons to have sonme kind of weapon for
that purpose. A bow and arrow, a club, a gun, whatever.

Moreover, the old mlitia |laws specified what
weapons shoul d be held according to social status. Mlitia
service was not aright. It was a duty inposed on people as
we have just seen. As we heard just a mnute ago, the first
draft of Article VII had referred to "comon defense."

The words "comon defense” inplied a collective
right. They evoke the idea that ran all through the 17th
century, that a mlitia conposed of Englishnen, conposed of
Protestant freehol ders and officered by the |ocal aristocracy,
by the lord lieutenant and his deputy lord |ieutenant, was

"the common defense of the nation," the mlitary instrunent
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that would provide for the public safety and serve as a
counterwei ght to that hated, detested and feared standi ng arny
whi ch, since 1661, had cone into existence and was i ncreased

I n nunber over the years.

Recal |l that Article V about the mlitia had been
dropped because there was no tine to craft legislation to
reformit. The words "common defense” and even “for their
def ense al one" served as a lingering ghost of interest in the
mlitia. The plural of the word "subjects"” and the use of the
words "their defense” may al so signal that at first a
col l ective right was intended.

But as the amendnent process continued the word
"comon" was dropped | eaving behind the words "for their
defense,” an even fainter ghost of interest in the mlitia.

| can't at this point take the tine to explain why
those words were dropped, but I will just say it's al nost
certain that it was because the Prince of Orange objected to

themand their inplications.
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So, now, let ne turn to the qualifiers. And the
first one is religion, that subjects have got to be
Protestant. Anyone famliar with the history of 16th and 17th
century England woul d expect that nmenbers of the convention
would Iimt such an extraordinary right, as the right of
subj ects to have guns for their defense, to Protestants.

The limtation reflected the fear and | oat hi ng of
Roman Cat holics that had grown and intensified in English
soci ety ever since the 16th century Protestant reformation.

By the late 17th century anti-Catholic prejudice was deeply
enbedded in English culture. It was nourished in a variety of
ways including the so-called Popish Plot of 1678/ 83, said to
be ained at elevating a Catholic to the English throne.

In addition, English Protestants were outraged that
King Charles Il, and in an effort to find noney for his
standing arny, even nore so the Catholic King Janes Il, had
tried to disarmthe mlitia and had al so di sarned Protestant

gentlemen. At the sane tine Janes Il had appointed Catholic
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officers in his arny and had arnmed his Catholic subjects.

As nenbers of that Rights Commttee testified in
debate, several of them had had their guns confiscated and
their houses searched. One of themin particular was so angry
because the sword, he said, that Charles Il had used to kni ght
him had been taken fromhim He felt naked in public.

An early draft of Article VIl spoke directly to this
matter as we saw. It called for arns that had been seized and
taken fromProtestants to be restored. The point is that
restricting the right to have arns to Protestants is a
reflection of early nodern English prejudi ce agai nst
Cat hol i cs.

The second and third qualifiers suitable to their
condition, and is allowed by |law, were added by the House of
Lords when the docunent was sent up to their |ordships. A 13-
menber comm ttee reconmmended t he changes which were adopted by
bot h houses.

Prof. Mal col mconfesses that she is at a loss to
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explain this amendnent but offered the explanation that
Article VI1 really did declare a right that current |aw
negated with the understanding in the mnds of the drafters
that future legislation would elimnate the discrepancy.

There is not one shred of evidence to support her
interpretation. In nmy viewthese qualifiers may be expl ai ned
by very short excursus into English social history. The
amendnments refl ected the social and econom c prejudi ces of
upper class English society, nmenbers of which sat in the House
of Lords and in the House of Commons of the convention.

The structure of English society, | want to rem nd
you, was hierarchical and stratified, with a tiny mnority at
the top exercising enornous political, economc and socia
authority. It was a society based on inequality, one that
recogni zed social gradations, and it was sensitive to title
status, role and weal th.

The two qualifiers were introduced by the nmenbers of

t he House of Lords, and the House of Commbns accepted them
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wi t hout recorded dissent. The social standing of the peers is
obvi ous. Perhaps we should rem nd oursel ves that nenbers of
t he House of Conmons al so enjoyed hi gh, econom c and soci al
st andi ng, too.

| had a little excursus about the |eaders of that
conmttee, but I will not take the time to tell you that
because I will run overtine.

| just really wanted to say, too, that the
possessi on of arns had al ways been associated with the
subjects’ mlitary obligation, which itself had reflected
soci oeconom ¢ status. |If you |l ook at the custons and | aws
governing the old mlitia and the feudal array you see that
those | aws refl ected social values and fear of armng the
| oner cl asses.

Q her laws, nanely, the gane |aws, restricted the
possessi on of weapons to the wealthy. Laws going all the way
back to the 14th century, on through the nost recent Gane Act

of 1671, were directed to that end of Iimting the right of
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gun ownership. The Gane Act of 1671, which is very close to
1689 in time, was the nost rigorous of all.

Anong ot her highly restrictive neasures the | aw
specified that the right to have a gun was limted to persons
havi ng an i ncone of 100 to 150 pounds per year. And | won't
go into any of the further details, but | ask you to recognize
that the nultiplier is considered today to be between 15 and
20. So, if you nmultiply 100 by 15 you get an idea of how much
noney here is involved. And you can put that figure further
Into perspective by noting that the annual incone for a
| aborer in this period ranged from9 to 15 pounds.

The | ords knew well the provisions of the Gane Act.

Three of the nenbers of their Rights Commttee had served on
the conmmttee to which the gane bill was referred in 1671

The nenbers of the House of Commons knew wel | what the Gane
Act provided. Four of the nmenbers on their R ghts Commttee
had al so been involved in the Gane Act of 1671. 1It's entirely

unli kely that these men were unaware of the significance of



t he anmendnents.

Menbers of both houses had reason to want to
preserve their hunting privileges and to fear the threat to
their property and person fromplacing arns in the hands of
all Protestants.

In sum | maintain that Article VII was erected on
prejudices: religious, social and economc. Reflecting social
and econom ¢ snobbery, Article VII preserved the interest of
t he upper class Protestant |andowner. It was class law. It
was al so a gun control neasure ainmed at keepi ng guns out of

t he hands of the socially and economcally non-elite nenbers

of the society. It gives noright to all Protestants to
possess guns. It gives that right to a few individual upper
class Protestants. 1In effect, it arnmed 2 percent of the

popul ati on.
Am | out of tine?
MR HENIGAN. There will be tine for Q and A

PROF. SCHWCERER | have sone other points to nake

31
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which | could rmake | ater, maybe?

MR HENI GAN.  Yes, during the question and answer.

PROF. SCHWCERER  Ckay. Well, thank you very much
| adi es and gent| enen.

MR HENI GAN:  Thank you very much, Prof. Schwoerer
Havi ng followed this debate for some tine Prof. Malcolms book
has gone out unchal | enged way too long, and it's unchal | enged
no nore. It's very refreshing.

Qur next speaker is Prof. Don H ggi nbotham who is
the Dowd Professor of H story at the University of North
Carolina at Chapel HIl. He is an expert in the field of
early Anerican history and is the author of several books

I ncl udi ng George Washington and the Anerican Mlitary

Tradition and War and Society in Early Anerica: The Wder

D nensi ons of Conflict.

H s nmany essays and articles include “The Anerican
Mlitia, A Traditional Institution Wth Revol utionary

Responsibilities” and “The Federalized Mlitia Debate: A
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Negl ected Aspect O Second Anmendnent Schol arship.”
Most recently his essay, “The Second Amendnent in
H storical Context,” was published in the recent edition of

Constitutional Conmentary which was dedi cated to the

hi storical analysis of the Second Amendnent.

Prof. Hi ggi nbot ham has recei ved the Nati onal
H storical Publications Award and is a past president of the
Sout hern Hi storical Association and the Society for H storians
O The Early Republi c.

Prof. Hi ggi nbotham anong other topics, is going to
address the nature of this nysterious well-regulated mlitia
that is referred to in the Second Arendnent.

Prof . H ggi nbot ham

PROF. HGE NBOTHAM | couldn't help but be drawn to
anot her man named Enerson, a Dr. Enmerson, in thinking about
the early remarks, the prefatory remarks here. The Anerican
historians, | trust, will renmenber that Dr. Emerson figured in

the Dred Scott Decision. So, we have another Dr. Enerson who
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I's involved in judicial controversy.

Now, | would like to talk with you for a bit this
norni ng about the context for the Second Arendrment. That is
to say, the subject as it | ooked to people during the Anerican
Revolution itself. It seemed to ne a few years ago that
sonet hing was m ssing fromgun ownership and gun rights
argunents in both the legal and the historical literature.

Per haps, indeed, there were a nunber of things
m ssing, but what interested nme in pursuing was what Americans
actually had to say about the control of the mlitia in the
revolutionary era, especially at the tine of the witing and
ratification of the Constitution, and at the tine the Bill of
R ghts was adopt ed.

Certainly a very radical shift took place fromtota
state control of the mlitias to shared authority with the
Federal governnent under the Constitution of 1787. This was a
very traumatic change for nmany people. And Mdi son, whet her

he wanted to or not (I have a feeling he didn't really want
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to) found it necessary to respond to this concern.
Now, when | began ny research on this subject,
didn't have an agenda with regard to gun control or |ack of

gun control. M/ article inthe Wlliamand Mary Quarterly is

really the core of ny research. |It's called “The federalized
mlitia debate; looking at it in a Second Arendnent context.”

It actually originated, and I'll say this for
M chael 's benefit since he is Canadi an, when | was asked to
give a paper at the University of Acadia in Nova Scotia -- a
mar vel ous place on the Bay of Fundy where the tides are the
| argest in the world.

The theme of the conference was the use of the
mlitary in donestic peacekeeping in English-speaking
countries. | dealt with the United States, and ot her people
dealt with Canada, New Zeal and, Australia, the U K , and so
forth. That's how!| got into this. It wasn't really part of
a bi g book.

So, what were Madi son and the authors of the Second
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Amendnent responding to in terns of fears and addressing then?
It was, sinmply, | think, the very sensitive issue of who

controlled the state mlitias. It seens to ne that the

countl ess words that were hurled back and forth by the

federalists and the anti-federalists in reacting to the

Constitution, were about the matter of control, control of the

mlitia.

['I'l remnd you what Article I, Section 8 of the
Constitution has to say. The Congress has the power “to
provide for calling forth the mlitia to execute the | aws of
t he uni on, suppress insurrections and repel invasion.”

Congress has the power “to provide for organizing,
armng and disciplining the mlitia, and for governing such
part of themas nmay be enployed in the service of the United
States.” Now, that's the key mlitia | anguage in the
Constitution, in Article I, Section 8.

Briefly, in Article Il and in Article IV there are

other references directly or indirectly to the ability to
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federalize the mlitia.

Now, to the anti-federalists there were two grim
scenarios that mght occur as the result of the mlitia
| anguage of the Constitution. The first was that the mlitia
woul d be very nuch under the federal thunmb, that it would
actually be federalized nost of the tine. And in effect it
woul d becone -- those dreaded enotional words -- it would
becone a standi ng arny.

And, you see, the government would get away wth
this because they wouldn't call it a standing arny. They
woul d say we are using the mlitia for all kinds of inportant
busi ness. So, sinister and nefarious things would take place
here in terns of what would happen with this power to
federalize the mlitia.

Now, the other scenario was really just the
opposite, and sonme antis were honest enough to admt that they
didn't know whi ch one would occur, but surely one would take

pl ace. And that would be that the Federal governnent woul d
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not exercise its responsibility wth regard to training and

disciplining the mlitia and acquiring arns for it. |In other
words, it would allowthe mlitia to wither. It would becone
I mpot ent .

And, then, if the Federal governnent wanted to
engage in acts of tyranny, it would use the arny and the
peopl e woul d be def ensel ess because the governnment woul d have
allowed their mlitias to disintegrate. So, neither was a
pl easi ng prospect but it seenmed to the antis that at |east one
of these things woul d probably happen.

Now, if virtually all that was said involved contro
and treatnment of the mlitia, that is, if that's about the
only way in which it was di scussed contextually in the state
ratifying conventions, or to put it another way, expressions
of the collective rights of citizens as nenbers of the
mlitia, it seens hard to nmake the Second Amendnent nore than
what the antis were saying they were concerned about.

It is hard to nake it into an individual right to
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own guns for hunting or recreation or to protect oneself
agai nst a nei ghbor or against the central governnent.

Now, we have a very enotionally heated debate today
about the Second Amendnent, and we know it's about individual
rights. At |east those are the people who seemto be creating
the heat. Notice | amnot saying light as well, but just
heat .

Now, the anti-federalists also were very enotiona
and very heated. But about sonething else. It was about
taking away fromthe colonies and the states sonething that
historically was theirs alone to control and al one was the
guarantee of their protection of liberties against a central
governnment. But it was an enotionally heated issue for the
reason that | mentioned.

For colonial Anericans their defenses historically
over 150 years against the French and the Spanish and the
Native Anericans or Indians had sinply been their mlitias.

Rarely in the long history of the colonies had the British
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government sent redcoats to the col onies for aggressive or
defensive warfare to protect the col onies.

As a generalization we can say this hardly happened
on an extensive scale: Only in the four inperial wars between
1688 and 1763. In fact, the only really sizable British
contingent was in the French and Indian War (or the Seven
Years’ War) when there were 30,000 British soldiers in North
Anerica. It's interesting to note, and not well known, that
of those 30,000, 10,000 were actually recruited in the
colonies. Only 20,000 of those 30,000 actually canme from
Britain itself.

So, their whol e col onial background, their
tradition, was one of self-defense enploying their own
mlitias. Another thing it's inportant to nention about the
significance of the mlitia: Renenber we are tal king about a
period when there was little in the way of local effective |aw
enf or cenent .

Police departnents didn't exist. They didn't appear
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in Arerican cities in any neani ngful sense until the tine of
the Anerican Gvil War. Law enforcenent officials were
sheriffs and assistant sheriffs and constables, and they were
few in nunbers. There were few jails. That's why often
prisoners or debtors, if you |look at an 18th century map, were
confined to certain sections of the city. It was |ike soneone
bei ng on parol e because they just didn't have the jails and
prisons in those days.

Wth regard to the mlitia s constabulary role, |
think it's interesting here to relate this observation to Carl
Bogus's recent article, which nmany of you know about, in the

University of California Davis Law Review. He rem nds us that

an inportant function of the mlitia was to regul ate and
control the novenents and the disciplining of slaves.

The mlitia usually made up the so-called sl ave
patrol, both in the colonies and later in the southern states.
Sone of you recall that Bogus suggests, nore than suggests,

that the concern of southern anti-federalists was that a
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federalized mlitia would | eave them def ensel ess agai nst their
slaves in the event of slave revolt.

Now, |ocal officials were very touchy about any
efforts to control or regulate their mlitias. There was a
great deal of friction in the colonial wars, particularly in
the French and Indian War. One can | ook at George Washi ngton,
who wanted a British conm ssion but at the sane tine was very
critical of the arbitrary and inperious attitudes of British
officers toward his nmen and other American mlitianen.

It was by no neans limted to Virginia. In
Massachusetts the sol diers who were, of course, froma puritan
culture, saw redcoats as depraved and i mmoral nen, | ower
cl ass, the sweepings of the gin mll. There was great
friction between British soldiers in New Engl and and t he
mlitia.

Now, this sensitivity with regard to regul ar troops
did not disappear in the revolution. |Indeed, at tines the

| ocal officials’ and the mlitia' s hostility toward



43

Washington's arny was rem ni scent of the attitude they had had
toward the British troops.

Let nme read you a quotation from Congressnman Abraham
Cark of New Jersey. And he said this in the mdst of the
Revol utionary War. |If any state needed the support of
Washington's arny it was New Jersey, where an unusually high
percentage of all revolutionary battles and skirm shes
occurred because of the proximty of the British in New York
Cty. The King's forces controlled New York Gty from 1776
until the end of the war.

But Abraham d ark said that for Congress or
Washington to try to take over the New Jersey mlitia and send
it out of the state without its consent would be to subvert
all liberty. 1In fact, it would be tyranny. |In other words,

t hese revolutionaries weren't very radical. They sound quite
conservative, don't they? They aren't really willing to pul
out all the stops. Their ideology was getting in the way.

So, what happens during the revolution is a kind of
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consensus about the mlitia breakdown. That is, the mlitia
are virtuous people, they are the great palladiumof |iberty,
they are the first line of defense. But tinme and again the
mlitia had proved to be inadequate and di sappoi nting, and

| ocal officials had stood in the way of Washi ngton using the
mlitia.

And, indeed, the weaknesses of the mlitia were
further dramatized in 1786 and 1787 in Shays's Rebel lion when
part of the mlitia of Massachusetts went over and joined the
rebels in acts against the governnent of the state of
Massachusetts.

People with a nationalist orientation |like
Washington said the mlitia was running true to form The
states couldn't even control their owm mlitias, nmuch | ess
coul d the Federal governnent or the Congress have a say in
effectively using the mlitia. Shays’'s Rebellion, in terns of
the mlitia contents of the Constitution, provides us a new

wri nkl e.
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Prior to the witing of the Federal Constitution,
peopl e |i ke Washington, who were mlitia refornmers, wanted the
government to be able to organize, train and discipline a
fairly small percentage of the mlitia, particularly when it
was called into federal service. And they wanted that right
to call theminto federal service, but only for one reason, to
repel invasions.

Now, Washi ngton and Knox, his War Secretary, never
went beyond the idea of calling the mlitia to repel
I nvasi ons. But, now, |ook what the Constitution adds. Not
only can the Congress call out the mlitia to repel invasions,
whi ch i s what Knox and Washi ngton wanted to do, but the
Constitution also says, "to execute the |laws of the union and
to suppress insurrections.” Here is the inpact of Shays’s
Rebel I'i on.

I think this part terrified the anti-federalists,
the states rights people, as much as anything else, if not

nor e.
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Let ne just briefly nake a few nore observati ons.
What did the anti-federalists say specifically about these
provisions in the Constitution. Wiat did they offer as an
antidote to make the Constitution acceptable, at least in
terms of the mlitia?

The way things stood, as Luther Martin of Maryl and
phrased it, the Constitution had given the |ast coup de grace
to the state governnments. Wat did they want to do? They
wanted to restrict the amount -- if the mlitia was called
into federal service -- of time it could be federalized and
the percentage of the mlitia that could be federalized. They
did not want the mlitia to be sent outside the state without
the perm ssion of the governor or the legislature of the
state.

They desired conscientious objection to be
recogni zed. They wi shed to nodify what, seem ngly, was the
open-ended question in the Constitution of whether the mlitia

could be put under martial |aw
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Now, what is interesting to ne is when you | ook at
t he Second Amendnent, none of the things, literally none of
the things, that the anti-federalists talk about are in the
Second Anmendnent .

One woul d think, then, that this would have been the
exact nmonent for the anti-federalists to bring up the subject
of an individual's right to his gun, apart froma mlitia
obligation, and to nmake that very specific. And that, to ne,
is nost interesting.

It is true that the federalists, in sone of the
| ater ratifying conventions, tended to talk in a conciliatory
fashion in order to get the Constitution ratified. They nade
no prom ses, but they did agree to consider anendnents in the
first Federal Congress. They nmade no conmitnent in any state
to any particular one, but they agreed to the drafting in what
anounted to sonething like five or so states to recommendat ory
amendnent s.

Al told, they cane up with about 200. Therefore,
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you can see why Madi son and his col |l eagues i n Congress

di scarded nost of them Since they had nade no prom ses,
really, and since this was a matter of such urgency, it is
curious to nme that they didn't include the individual gun
rights thing, if indeed they saw that as a constitutional
ri ght that sonehow should be in the Constitution or in a
subsequent anendment or an article of the Bill of R ghts.

Let nme just nmake sone cl osi ng observations, and
there are other things I will come back to later with regard
to the Second Amendnent.

It's interesting that Mdi son hinsel f opposed the
Bill of Rights in 1787. 1t was a gradual conversion for him
And | amnot saying it wasn't genuine, but it was a sl ow
process. H s original view was exactly like that of the man
who | ater becane his great adversary, Hamlton. That is to
say, if you start enunerating rights, what's the problenf? You
are going to leave a lot of themout. You can't possibly know

what they all are.
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And interestingly enough, Georgia was one, naybe the
only state, to reject all of the proposed Bill of R ghts for
what | think was a fairly sensible reason. They said, let's
let this constitution work a while and then we will have a
better idea of what we need in the way of anendnents to
protect us fromour federal governnent.

Jefferson, who was very critical about part of the
Constitution, especially the absence of a Bill of R ghts, in
nunerous letters that he wote nmakes no nmention anong t he
various anendnents he proposed to anything relating to the
mlitia.

Here is Madi son who had no interest in a Bill of
Ri ghts, and here is Jefferson who says nothing on the question
of the mlitia.

And then the final point | will make now The Bill
of Rghts had a very difficult tinme in the first federal
Congress. Madison initially, in the first session of the

Congress, found nost congressnen al nost wholly uninterested in
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the subject. He did sonething unusual — he asked Washi ngton
for help.

Presi dent Washi ngton agreed to nake a public
statenment in support of a Bill of Rights. Washington, as
president, had wanted to be a kind of patriot king and above
the legislative battles. But he responded to Madi son and did
so.

Any nunber of schol ars have said w thout Mdison
there woul d have been no Bill of R ghts. That's probably an
overstatenent. But there probably woul d not have been one in
the first year of Congress or nmaybe in the first Congress, a
two-year period. And one can hardly say what the results in
the long run woul d have been.

The nost recent scholar to ook into this and nake
the argunment is actually a former graduate student of m ne,
and | amglad to say wote his dissertation before |l wote ny
article since | didn't influence himhere.

But Stewart Leibiger has recently published a book
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W th the University Press of Virginia called Foundi ng
Friendship. |It's a study of the relationship between
Washi ngt on and Madi son. And Lei bi ger says that w thout
Madi son there woul d have been no Bill of Rights.

MR HENI GAN.  Qur next speaker is Prof. Saul
Cornell, who is associate professor in the Departnent of
H story at Chio State University. H's book, The O her

Founders: Anti-Federalismand The Dissenting Tradition in

Anerica, was published in 1999. And his work, Wose R ght To

Bear Arns Did the Second Arendnent Protect? in Bedford St.

Martin's Press Historians At Wirk series will be released this

year.

He has aut hored several articles including “Mre
Parchnent Barriers: Anti-Federalists, The Bill of R ghts, and
the Question of R ghts Consciousness,” and “Comonpl ace or
Anachroni sm The Standard Mddel, The Second Anendnent, and The
Problem O Hi story In Contenporary Constitutional Theory,”

al so published in the recent edition of Constitutional
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Comment ary.

It is ny pleasure to introduce Prof. Saul Cornell

PROF. CORNELL: The debate about the Second
Amendnent has tended to be dom nated by | aw professors. The
reason | put up these two inmages, a mlitia man, and this
original copy of the Bill of Rights, is to get us in the right
m nd- set because we are tal king about a very, very different
world, a world hundreds of years old, and a world that is
fundanental |y different than our own.

What | hope to convince you of by the end of this
presentation is that we have al nost inverted the neaning of
t he Second Anendnent. Actually, our question, what kind of
gun | aws does the Second Anendnent allow us, inverts what
woul d have been the founding fathers' idea.

The foundi ng fathers woul d have been shocked at the
idea that the Bill of R ghts prevented reasonabl e regul ati on
of guns because these were people who kept track of who had

guns, they kept track of what kind of order those guns were



53

in, and they were not above restricting access to guns to
peopl e who were perceived to be dangerous.

Wiat | would like to do next is to reviewthe
deci si on by Judge Cunm ngs and show you, what a good historian
does, which is follow the footnote trail and show you how
there are sone very serious problens with this decision. And
the problens all cone fromthis recent Law Review literature.

Here is the first selection fromEnmerson | have
hi ghli ghted: "The individual rights theorists supporting what
has becone known in the academc literature as the Standard
Model , argue that anendnents protect an individual right
comng fromthe concept of liberty and resist any attenpt to
circunscri be such a right."

Now, if you follow through the [ogic of the Emerson
Decision it's very clear that the Emerson Decision depends on
this Law Review literature. The Law Review literature is
wong and there is no foundation for the Emerson Deci sion.

So, let's foll ow where Judge Cummi ngs is getting sone of the
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stuff from

This is another selection from Enerson where he
gquot es Joyce Lee [Malcoln] who is not an early Anerican
hi stori an, she has never published in any of the major
journals in early American history. She is an English
hi storian. And she quotes fromthis interesting Pennsyl vania
docunent. This is a proposed anendnment by the Pennsyl vani a
Ratification Convention. It was not used by Madison. It was
rej ect ed.

And then she goes on to quote another anmendnent that
actually was not used, another failed anti-federali st
amendnent. Now, what's so interesting about this is that the
anti-federalists, for nost of the last 50 years, have been the
knuckl eneads of American constitutional history. They have
been called nmen of little faith, |osers, paranoid. They were
worri ed about the Pope becom ng President, they were worried
about all kinds of crazy things.

And, actually, the one thing that you don't find in
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the anti-federalist literature, and | have read all of it, is
any mention of this individual rights to guns. | nean that's
just really astonishing. This is one of the very few tines
you get an Anti-Federalist even sounding as though they m ght
be tal ki ng about an individual right.

And | want to suggest to you that people have
msread this particular text. So, let's just read it
together: "The people have a right to bear arns for the

defense of thenselves and their own State or the United States

or for the purpose of killing ganme; and no | aw shall be passed
for disarmng the people or any of theni -- and, of course,
it's the next clause that's the key -- "unless for crines

conmtted or real danger of public injury fromindividuals."
Essentially, this one piece of anti-federali st
writing which comes closest to articulating an individual
right turns out to be the license for, as you will see in a
nonent, the nost extensive gun control |aw ever enacted in

Anerican history. So, I'll show you what that is in just a
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nonent .

But, again, just to show you how crucial this anti-
federalist text is, it appears everywhere. Here is the table
of contents for the brief on the Second Arendnent Foundati on.
And, again, here is the Pennsylvania mnority and the Sam
Adans proposal. You go along to the academ cs for the Second
Amendnent am cus brief in the Ererson case and the sane texts
are used.

But here they tal k about the first Pennsyl vania
Constitution of 1776 adopted by a comunity in which Quaker
sentiment had frequently prevented the formation of an
official mlitia.

O course, the people who wote the Pennsyl vani a
Constitution were vehenently anti-Quaker, so they have
actually got it, once again, exactly wong.

They go on to say that to prove that "bear arns”
could have a non-mlitary neaning they quote the Pennsyl vani a

Constitution and once again this anti-federalist text.
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Interestingly, they go on to attack this David Yasskey brief
for quoting Anti-Federalists which is what they have done in
their own brief.

In history we call that a contradiction. You can't
quote anti-federalists' viewpoint and then attack the other
side for quoting Anti-Federalists. But | amnot a | awer.
Perhaps that's representing your client. 1t's probably why I
sl eep better at night as a historian than | would as a | awyer.

The next thing I amgoing to show you i s anot her
remar kabl e thing which is -- and here, of course, is ny book

[ The Gt her Founders: Anti-Federalismand The D ssenting

Tradition in Arerical] And this political cartoon fromthe

1790s that | put in ny book really shows you how wel | thought
of the Anti-Federalists were. | nean it's a very unflattering
portrait. These are not people you would trust your governnent
W t h.

But what | want to suggest to you is that what's

been going on in the Law Revi ews, and has now been pi cked up
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by this case, is a rewiting of our constitutional history
fromthe perspective of the Anti-Federalists.

Now, it's good for ny book. It's selling well. |
nmean personally | ambenefiting fromit, but -- and it's
fascinating froman intellectual point of view to inagi ne what
m ght have been had these people won. But the fact is they
did lose, and the fact is that the first Congress contai ned
fourteen Anti-Federalists in total, which is a small mnority.

Most of themwere not the Anti-Federalists that tend to get
quoted in the Standard Moddel literature.

Again, just to put this in perspective, here is a
chart froman article I amworking on which shows you the rise
In the nunber of citations to anti-federalismin the Law
Review literature. This is just astonishing.

| mean, these |awers are just going out and,
because these anti-federalist texts becane easily available in
a nodern edition, they are quoting them whenever they can, not

putting themin context. And there's a real problem
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So, let nme nove on to what the real problemis
First, let me nove on to the issues in the Enerson case. Wat
does it mean to say "a right of the people"? Basically, what
has happened is every tinme these people see the right of the
peopl e they translate it as an individual right. And that is
essentially anachronistic.

They didn't say individual. They said right of
people. And there is a reason they said that. They al so
argue, using this Pennsylvani a evidence, that bearing arnms was
not mlitary. And I'll show you about this |aw, that has not
been nentioned by any of these |egal scholars, which shows
what they really were thinking. So, we'll nove on to that in
just a nonent.

| have actually gone back to the original docunent,
whi ch is sonmething that | aw professors don't do. If it's not
on Lexus/Nexus or not in a nodern edition, it generally
doesn't exist for nost schol ars.

Being a historian is dangerous. It hurts your eyes.



You have to study the mcrofilm You have to | ook at al
that dusty material. | have allergies. |It's actually a
hazar dous busi ness for soneone with allergies.

Here is what they say: The people have a right to
freedom of speech, and then you have the right of the people
to bear arnms. You see, it mnust be an individual right. Well
of course, what they don't ever quote to you is a provision
that comes before this in the Pennsylvania Decl aration of

Ri ght.
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“The people of the state have the sol e excl usive and

i nherent right of governing and regulating the internal police

of the sane.” |If you try and substitute "individual right” i
there it doesn't nake any sense. That, obviously, is a
col l ective right.

And when you put the provisions about arns and the
provi si ons about speech in that context you see that in the
18th century, they were tal king about sonething slightly

different than we talk about. Which, again, is okay. W

n
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shoul dn't expect themto be nodern civil libertarians. They
were not ACLU nenbers. W have to understand that when we try
and put everything in context.

Vell, let me nove on to, | think, what is the rea
important thing. And it's at the cornerstone of the argunent
| ammaking in my constitutional commentary essay. By the
way, one additional problemw th the Standard Mddel is the
claimthat everyone is a nmenber of the mlitia.

And here, again, people don't actually go back to
the original docunents often enough. It says the people shal
be trained in arned force defense under such regul ati ons and
restrictions and exceptions as the general assenbly shall by
| aw pass.

So, basically -- and you put all these quotes in
context -- it says the people shall be arned. And, basically,
except for the people we don't want arned. There is always a
long list of exceptions. Sonetinmes as nuch as two paragraphs

| ong.
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And | should say that they al nost always refuse to
all ow col |l ege professors to carry arns. |In Massachusetts
prof essors and students of Harvard Col | ege are forbi dden and
the professors students of WIlliamand Mary. Having been a
col l ege professor | would say that's a good thing.

A PARTI Cl PANT: How about | awyers?

PROF. CORNELL: No. Gkay. Here is the kicker.
This is a law that none of the people who wite about the
St andard Model , including Joyce Lee Mal col m have | ooked at.
And it's a law for disarmng persons. This is the
Pennsyl vani a Test Act. What Pennsylvania did, the same people
who wrote that dissent of the mnority and wote the
Pennsyl vani a Constitution, enacted this law, which is the nost
sweeping gun control law in American history, it disarns --
estimates vary, but sonething |ike 40 percent of the adult
white mal e popul ation is disarnmed by this act.

This act was in effect when the Constitution was

debated. It was not repealed until after the Constitution of
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the United States was adopted. And, basically, it nakes clear
that in Pennsylvania, these people understood the right to
bear arnms in a very, very different way than the NRA or the

St andard Mbdel suggests.

Now, | just want to show you one or two other things
very quickly. By the way, | apol ogize for being a very fast-
tal king New Yorker. But this is Washington, so you probably
are used to it.

Here is another one of ny favorite |laws al so
invisible in the Standard Mbdel. They don't do rea
hi storical research. | don't pretend to be a constitutional
| aw professor, but they really should stop pretending to be
hi st ori ans.

In fact, if you think about it, if | actually
pretended to be a lawer | would get thrown in jail. [If you
pretend to be a historian, you get on the network news, and
maybe get an endowed chair at a | aw school, yeah, so --

(Laughter) -- it's very, very different. There is no justice.



64

So, anyway, here we go: The Massachusetts Act for
the Prudent Storage of Gunpowder. This is a |aw that
effectively makes it illegal in the city of Boston to have a
| oaded firearm To have a |oaded firearmin the city of
Boston in the 1780s is against the law. The founding fathers
were willing to ban | oaded guns in the city of Boston. This
Is conpletely below the radar in the Standard Mbdel and it's a
real problem

A PARTI Cl PANT: Wiat year was that passed?

PROF. CORNELL: This was passed in 1786. Now, |
just want to finish off by pointing out something that,
really, | think the media needs to do a better job with, which
Is torealize that |aw professors are the only group in the
acadeny who do not use blind peer review

As journalists you can imagi ne what would it be |ike
i f you turned over your newspapers to second year journalism
students, what kind of havoc that would produce. But this is

the way it's done in | aw schools. There is no blind peer
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revi ew.

As Carl Bogus has denonstrated, much of the Standard
Model literature has actually been funded by the gun | obby.
The absence of blind peer review neans that instead of things
bei ng screened they are recycled. And, in fact, in ny

Constitutional Commentary piece | suggest that a | egal

schol arship in the Second Arendnent is |like an el aborate
check-kiting schenme because no one has ever checked the
original footnotes. This is what you do in professional
history journals. It goes out to experts in the field. There
are no names on it and it is valued on the content.

DR H G3 NBOTHAM  You m ght al so point out that the
editors of the major journals go thenselves or send their
graduate assistants to the sources to check the accuracy of
t he quot ati ons.

PROF. CORNELL: That's right, that's right. Rea
hi story neans getting into the archives and di ggi ng out sone

of the stuff instead of just |ooking at the sane published
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material s.

And if you look at |egal scholarship materials they
gquote the sane things. That would actually be grounds for not
getting an article published in the history journal. |If you
don't produce any new research or cone up with a radically new
interpretation, it doesn't get published.

That's the opposite of what happens in the Law
Review. If they publish it in Yale, then what happens is
every law journal fromAkron to WIlliamand Mary has to have
an article on the sanme topic saying al nost the sane thing.
It's just a very different scholarly publishing nodel.

So, let ne just conclude -- and | don't |ike doing
head counts, and | don't actually |like counting noses. But

here is a claimin the Academ cs for the Second Arendnent

brief that says, "Mdern schol arship has established beyond
any reasonabl e doubt the Second Amendnent protects an
individual right." Well, | amafraid that's just not true.

That's just a lie. In history it would be a lie. | just
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don't know what it would be in am cus brief.

There really is a spectrumof sentinment. There is
t he Standard Model position which had some support in | aw
schools. Very few people in history believe it. | actually
didn't want to do this but | thought since they did it, and
they always do it, | had to do it. | actually counted how
It's stacking up in the history profession. And here is what
it looks Iike

Under the nost generous terns, giving credit to
peopl e who don't go into the conferences that early American
hi storians are tuned to go, and who don't publish in the

Wlliamand Mary Quarterly, if you include those people -- |

can only conme up with three peopl e who have sai d anyt hi ng
positive about the Standard Model, two people in the m ddle,
and about 24 people who are sone of the nost em nent
hi storians in the country, who have attacked it.

And | ast, but not least, | just want to show you

that if you are interested in this, | just published this
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book. It has articles by Don [H ggi nbothanj, it has articles
by Mchael [Bellesiles], also an article by Gary Wlls. And
Ed M Morgan is one of the nost distinguished historians of
t he post-war period.

And if you are interested, this is really the place
to go, | think, because this has what the historians are
sayi ng about it.

| have included sonme letters fromlaw professors who
protested about Gary WIls's fanmobus New York revi ew of books
essay. | have included the one historian who has tried to
make the sort of limted individual rights argunent, Robert
Shal hope, who incidentally contributed to our Constitutional
Commentary forum and probably had the harshest things to say
about the Standard Mbdel. And he really thought that they had
abused his scholarship in putting together their work.

But, anyway, | don't want to go on too long. But I
think it would probably be a good thing if every once in a

whil e you heard a historian on NPR tal ki ng about what the
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history actually said. So that's ny little pronotional.
Thank you very nuch.
MR HENI GAN.  Thank you, Saul .

| want to formally apol ogize to this group for ever

havi ng gone to | aw school. (Laughter). | think the rest of
the | awers here should join ne in that. | feel tarnished for
life.

Qur | ast speaker is Prof. Mchael Bellesiles.

M chael, you have a tough act to foll ow.

M chael is professor of history at Enory University
in Atlanta, Georgia. He is the author of the books,

Revol uti onary Qutl aws: Ethan Al len and the Struggl e For

| ndependence on the Early Anerican Frontier and the

forthcomng Arming Anerica: The Oigins of a National Qun

Cul ture.
He is the only person to ever win both of the top
article prizes fromthe O gani zati on of American H storians.

He has aut hored nunerous articles including “@Qn Laws In Early
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Anerica, The Regulation O Firearnms Omership 1607-1794”

published in the Law and H story Review, and “Suicide Pact,

New Readi ngs O The Second Amendnent,” published in the

af orenmentioned edition of Constitutional Commentary.

Prof. M chael Bellesiles.

PROF. BELLESILES: There are two reasons why you may
want to ignore everything | amabout to say. | will turnto
the second reason later. But, first, history may be of no
real significance. Akhil Amar has stated that the historica
context of the Second Amendnent is irrelevant to
constitutional law, that history itself does not nmatter.

That is, of course, blaspheny to a historian. W
tend to | ose our sense of hunor when people say things |ike
that and we | ook very stern and we warn that the next stop is
Hol ocaust denial. However, there is nore subtlety, | think,
to the denial of history's inportance than just sinply
bl aspheny.

The “Standard Model ” interpretation of the Second
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Amendnent originally clained deep historical roots for the

i ndividualist reading of the right to bear arns. Once

hi storians entered the debate suddenly they are all converted
t o post-noderni smand begi n announcing that historical context
Is utterly irrelevant, and history is a cultural construct
anyway.

Thus we get Charlton Heston calling for historians
to stop wasting their tinme in the archives. And WIIiam Van
Al styne insisting that the image of the past is far nore
I mportant than the reality, while many others suddenly say it
Is not the Second but the Fourteenth Armendnent which really
matters in this discussion.

So, forgive ne, therefore, for beating a very dead
horse. But historians are a suspicious |lot and we find
oursel ves having to kill some horses over and over again. And
| nmust also admt to a bias, a very strong bias, which is I
hated | aw school. But | did attend.

The Standard Model traditionally has five arrows in
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its quiver. Actually, five and a half. The sort of half
arrowis that they are unaninous. | like the way Kates and
Barnett put it in their notorious article in the Enory Law
Review which is that there is “virtual unanimty.” | fee
this is like all computer virtual constructs and has not hi ng
to do with reality.

But | amgoing to put that one entirely aside
because | think it's probably, again, getting a little bit
heavy- handed. There are five arrows in this quiver: First,
the British heritage of an individual right to gun ownership.
Second, the American tradition of universal gun ownership.
Third, the rhetoric of the constitutional period. Fourth, the
exact wording of the Second Anmendnment. And, fifth, sone
quot at i ons.

First, to go through these nuch too quickly,
insisting on a British heritage of individual right to gun
owner shi p borders on the bizarre. 1 think no one nore than

Prof. Schwoerer has destroyed this view and this vision. |
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teach at Oxford every summer, and for the |ast four years,
since | reviewed Prof. Ml colms book, | have shared her
argument with British historians of Geat Britain. And they
usual ly l ook at ne very quizzically. A few have |aughed
outright. None of them can understand her argunent about the
British Bill of Rights. It just nakes no sense. | think it's
safe to say that anyone who reads the English Bill of Rights
as inparting an individual right to own a gun needs a renedi al
readi ng course.

So, I'll nove on to the second arrow which has been
ny area of research for the last ten years, which is the
guestion of universal gun ownership in Anerica.

Here we have, | think, one of the nost powerful
exanpl es of inmage over reality in our history. It is no
wonder that Prof. Van Al styne argues that the imge of the
past is far nore inportant than the reality. The inmage is
cl ear.

That wonderful statue in Lexington, the Mnute Man,



74

who is holding in his right hand a giant nusket while in his
left he has the plow | come froman agricultural famly. |
don't inmagine any of you have experienced plow ng, but try

pl owi ng while holding a nusket in one hand and plowing with
the other. But be that as it may, it is a great imge. And
we all know what it means.

In 1775 the farmers of America rushed forth from
their plows |ike nodern G ncinnati, grabbed their A d Bess off
the top of the mantle, and went out to kill redcoats. But in
reality when the vast majority of Anmericans reached above the
mantl e there was usually nothing there. 1f there was anything
there it was old and very rusted because these firearns, after
all, were nmade primarily of iron

The gun, by the way, that notorious Brown Bess, if
they had it, had been supplied by the British Government. A
little known fact but | think one of great inportance, which I
will returnto, is that there were no gun manufacturers in

what was to becone the United States until 1794.
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This information is not news. | think any mlitary
hi storian, Prof. H ggi nbotham stands out in this regard and
will back me up, any mlitary historian of the Anerican
Revol uti on knows that the majority of Anericans who showed up
for service during the Revolution, if it was for a day or for
the duration of the war, came |largely unarned and that 85
percent of the firearns Anericans used during the Revol ution
came from France and Net herlands. And nost of the rest cane
fromGeat Britain. It was a revolution; they seized the arns
fromthose they defeated.

The first historians of the Revolution, David Ransay
and Mercy Gtis Warren, both report these facts that Americans
were |largely unarned and turned to Europe for their firearnmns.

Everyone who participated in the war knewit. From CGeneral
Washi ngt on down to privates who kept diaries.

That know edge drove many of the key figures who

crafted the Constitution and the Bill of R ghts and accounts

for a nunber of very inportant decisions reached by the U. S,
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Government in its first 50 years. Yet there has been a
cogni tive dissonance that reads that fact and then di sm sses
it imediately.

Now, | don't want to bore you with a bunch of
statistics, though those boring statistics will be avail abl e
to plug ny book in Arm ng America, due out from Knopf, | hope,
In the spring.

But let ne lay out just a few key facts. The first
is, again, that until the United States Covernment established
Springfield Arnory in 1794 there were no gun manufacturers in
the United States. There were sone gunsmths. | have gone
t hrough every existing gunsmth's records that | can locate in
any archive in the United States and they denonstrate
convincingly that they repaired firearns and that their
primary business was the naking of axes and pots and pl ows.
That's what they focused upon.

There was no one in Arerica who could nake the gun

| ock, the key conponent of any gun, at the time of the
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Anerican Revolution. They were all inported.

Second, | have | ooked at every possible source of
informati on on gun ownership in Anerica in the antebel |l um
period. Production, mlitary and mlitia and probate records,
they all tell us roughly the sane thing, that not nany
Anericans owned guns. Probate records put gun ownership of
any kind of gun, functional or not, at 14.7 percent of the
adult white nmale property owners at the tinme that the
Constitution passed.

@in censuses were conducted. Most people don't know
this, that the | ocal governments and the Federal government
conducted gun censuses. They literally sent the constable
house to house, "Can | see your gun? Wat kind of guns do you
have? What condition are they in?" There were no protests in
the | egislative records agai nst these gun censuses except to
Insist that they weren't being conducted efficiently enough.
That was the only nature of the protest.

As a consequence we have a pretty good idea of how
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many guns there were in Anerica given that, in those days,
statistics were always questionable. There were enough guns
inall of Anerica to arm45 percent of all those enlisted in
the mlitia in 1790, which is 20 percent of the adult white
mal es and 4.5 percent of the total population of the United
States. By the way, that conpares today with an estinmate that
there are enough guns in Anerica to arm about 120 percent of
t he popul ati on.

The third point to make here is that the mlitia was
a disaster. Anyone who has studied the mlitia in the
antebel | um period knows that it was a |arge joke. Mst states
passed laws making it illegal to nock the mlitia when they
had their occasional nusters. And these were necessary. Mst
mlitia nusters abandoned shooting matches after their first
try.

Whenever they had shooting matches it was subject to
great hunor because few people could hit the targets. The

targets were usually at 20 feet and they were descri bed
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generally as the size of a barn door. And there was a great
deal of trouble hitting them Mst newspaper accounts said
the prize went to the person who canme closest to the target.

And a fourth point is because of these realities,
little supply, alnobst no production, and a paucity of interest
on the part of the public in firearns, that the Federal
government nade repeated efforts to armthe mlitia. These
efforts culmnated in the 1808 MIitia Act which appropriated
$200, 000 a year -- and | amquoting -- "for the purpose of
providing arns and mlitary equi pnent for the whol e body of
the mlitia of the United States either by purchase or
manuf acture. "

In the congressional debates the reason given for
the necessity of this act was the public’'s refusal to arm
itself. And even if they wanted to, there were not sufficient
arns to purchase.

So there's an understanding on the part of Congress,

ri ght through the antebellumperiod, up to the Gvil War, that
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nost people did not own guns and were not interested in owning
firearns, which | think is a vital point.

The third arrow in the Standard Mdel’s quiver is
rhetoric. Few subjects have been so well analyzed as the
rhetoric of the constitutional period. Some of the best books
in ny field have been on the subject. Gordon Ward, Jack
Rakove, Garry WIIls, Pauline Mier, Lance Banni ng, Drew MCoy
— | could go on and on listing the works of this |ong and
di stingui shed group of schol ars.

| think it is safe to say that on one point they
woul d agree: That the Federalists hoped to build a Federa
government stronger than its predecessor, and that the Second
Amendnent -- again, Prof. Cornell has done a terrific job, |
think, explaining this -- the Second Anrendnent nust be pl aced
within that historical context, the effort of this first
governnment to survive.

That's what | neant by the title of ny article in

the Constitutional Commentary. They were not witing the
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suicide pact. They were not witing a constitution which gave
over to the body of the people an insurrectionary right, which
is an inmportant argunment Sandy Levensen made in his key
article so many years ago, the “Enbarrassing Second
Anendnent,” that the people have a right to individual
firearns ownership so that they can, when necessary, overthrow
t he gover nnent .

This is, in the context of the origins of the
Anerican Republic, insane. But nore inportantly — it is an
error to think that the anti-federalists favored an indivi dual
right to gun ownership. And they were the losers. But | think
what's even nore inportant in all this is that there is a
| egi sl ative track record here. There are statute laws, there
are court decisions through the antebellum period which tells
us precisely howthe franers of the Constitution and their
I medi at e successors thought of the right to bear arns and
what its nature was.

James Madi son hinself, in presenting the Second
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Amendnent -- why isn't this quoted nore often -- in presenting
t he Second Anendnent to Congress, said that what he feared
nost were the common people, that what we need to do is
strengthen the Federal governnent. That was his understandi ng
of the Second Anendnent. It was being introduced in this
cont ext .

To be very precise, he said, "The greatest danger to
our republic lies not in the executive branch, but mainly in
t he body of the people operating by the majority against the
mnority." He then goes on to insist that the Second
Amendnent nust be understood within the context of Article I,
Section 8 of the Constitution, which gives the Federal
governnment control over the mlitia. That's Mdison. He
wote it. He nust have known what he was tal king about.

Let's give a few exanples. In the 70 years
I mredi ately after ratification of the Second Anendnent gun
| aws were passed in every state. Every state regul ated gun

ownership. They regulated the quality of firearns, the
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quantity of munitions that could be produced, where they could
be stored.

Bost on was not al one in forbidding the carrying of
or keeping a |oaded firearmeven in your own hone. It was
seen to be very unsafe. Mbst states had a Conceal ed Wapons
Act, which are the opposite of our Conceal ed Wapons Acts.

| have a conceal ed weapons license in the state of
Georgi a because | received death threats a few years go, which
allows ne to carry the concealed firearm Any citizen who has
no felony convictions is entitled to this.

The Conceal ed Wapons Acts in the antebel |l um peri od
were the conpl ete opposite. No one, not even police officers,
were allowed to carry conceal ed weapons in nost states. Even
the western territories in the years prior to the Gvil War
had Conceal ed Weapons Acts.

Police in Cklahoma were not allowed to carry guns
under any circunstances except for when they were on duty in

Gkl ahoma territory. |In Washington territory they had | aws,
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like nost territories, against the display of firearns. To
even show one in public was illegal and was prosecuted. These
| aws were enforced. There are | aws about the storage, the
sal e, and the nai ntenance of firearns.

And nost inportantly, of course, there were | aws
forbidding Catholics fromcarrying firearnms. You have al
heard of the Know Nothing Party; right? They won in |lots of
states. The first thing they did was disarm Catholic
mlitias. There was no violent opposition to this disarmng.

There were laws that clarified which religion and
whi ch races could own firearns. Black people, slave or free,
in nost states in the United States were not allowed to own
guns. Individual right? Define "individual." |If it includes
every person living in the United States, it doesn't apply.
Are we tal king only about those people who have civic rights?

Then why can't Catholics own guns? O, nore interestingly,
why is there this hysteria over Derringers in the 1850s?

There was once, as near as | can tell, one case of a wonman
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shooti ng her husband with a Derringer.

Many comuniti es pani cked and outl awed t he ownership
of small firearns by wonen because they inmagi ned that wonen
woul d start plugging away at their husbands |eft and right.
You know, of course, that's why husbands shoul d have a ri ght
to bear arnms, to protect thensel ves.

Anyway, final point for the Standard Model. They
have sone quotes. And here | do want to show the difference
bet ween, perhaps, |awers and historians. Sandy Levinson, in
his | andmark article, offers three quotations to back up the
right to insurrection inbedded in the Second Arendnent.
That's it. Three pieces of evidence, three quotations.

One is by Thomas Cooley in his General Principles O

Constitutional Law, 1898. The second is a fell ow nanmed

Theodore Schroeder -- | never heard of him-- published a book
in 1969, but it was originally published in 1929. | checked.
And neither of these was around when the Second Amendnent was

passed.
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But his third quote is from soneone who was around
when the Second Anendnent passed: Justice Joseph Story. He
was 12 years old. |In 1833 Justice Story wote in the

Commrentaries On The Constitution O The States, a four-vol ume

work: "The right of the citizens to keep and bear arnms is
justly considered as the palladiumof the liberties of a
republic since it offers a strong noral check against the
usurpation and arbitrary power of rulers.”

Now, that's the quotation. An historian would want
to do two things. One, ook at the context. Read the next
two sentences. Levinson didn't quote the next two sentences:
“And yet though this truth would seemso clear, and the
I nportance of a well regulated mlitia would seem so
undeni abl e, it cannot be di sguised that anong the American
peopl e there was a growi ng indifference to any system of
mlitia discipline.”

And, then, the other thing is -- and | apol ogi ze for

runni ng about one mnute over -- who was Justice Story? Wat
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were his general views? He was an extrenely conservative nan,
understood to be such. Justice Story never belonged to a
mlitia hinmself and never spoke otherw se about the mlitia.
You can go through his collected papers and letters.
He never addressed the mlitia. And, nost inportantly, when
Dorr’s Rebellion occurred in Rhode |sland, which was a
novenent for universal nale suffrage, Justice Story cane out
and said that it is treason to take up arns agai nst one's
government. Period. And he called for the president of the
United States, at that tine President Tyler, to disarmthe
peopl e of Rhode I sl and.
So, interns of, at least, this insurrectionary
nodel , the one quotation fromthis period has no real neaning.
Ckay, so their argunent falls apart. There is always that
pr obl em
There is a second reason, though, why you m ght want
to ignore what | have just told you. Qobviously, | amnot

recommendi ng that we pass |laws disarm ng Catholics, since |I am
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a Catholic nyself. Qoviously, | amnot saying that this is a
pretty picture of gun laws in early America. And maybe in
fact this is all irrelevant. Perhaps the original intention
of the franmers of the Constitution and the Bill of R ghts
shoul d not enter into our civic deliberations.

After all, as Jack Rakove convincingly established,
the original nmeaning of the franers was that future
generations should not be guided by events and ideas in the
late 18th century. But that is not to negate the val ue of
hi stori cal know edge.

| would like to offer the nobdest suggestion that the
hi storical context of a constitutional amendnent is highly
rel evant though not determ native of its neaning. And

with no single issue is it nore inportant to get the history



right than on the question of guns in Anerican life.
you.

(The presentations were concl uded.)

*x * * % *

Thank
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